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National Recreation and Parks Week Presidential
proclamation

Captive Nations Week Presidential proclamation

Federal Aid Programs OMB issues notice of
mandatory information requirements for program
announcements

Grant Programs—Education ED/Sec'y issues
regulations dealing with Elementary and Secondary
Education Act, governing grants to improve basic
skills for children, youth, and adults (Part III of this
issue)

Grant Programs—Agriculture Interior/BLM
reinstates regulations guiding processing of
applications by States for desert lands to reclaim
and settle for agricultural purposes; effective
6-20-80 (Part IV of this issue)

Grant Programs—Health Care HHS/Ass't Sec'y
for Planning and Evaluation requests applications

from States for long-term care system development
grants; apply by 7-11-80 (Part VII of this issue)

Grant Programs—Aged HHS/HDSO accepts
grant applications for preparation of doctoral
dissertations in the field of aging; apply by 7-22-80
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I),
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents,. U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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Indians—Education ED revises rules for grants
and other related programs under Indian Education
Act (Part II of this issue)

Motor Vehicles DOE proposes procedures used in
calculating the equivalent petroleum-based fuel
economy value of electric vehicles; comments by
7-21-80, hearing 6-10-80, requests to speak by
5-27-80

Mortgage Insurance/Home Improvement HUD/
FHC issues final rule facilitating improvement and
rehabilitation of existing one to four unit homes
through insurance of mortgage loans:; effective
6-20-80

Exports Commerce/ITA revises foreign policy
controls on exports to Syria, Iraq, Libya and the
People's Democratic Republic of Yemen; effective
5-16-80; comments by 7-16-80

Income Taxes Treasury/IRS proposes regulations
relating to time for filing estimated income tax by
farmers, fishermen, and certain nonresident aliens;

" comments by 7-21-80

Environmental Protection FMC publishes final
rules providing procedures for Environmental Policy
Analysis; 5-21-80

Income Taxes Treasury/IRS provides final
regulations on exemption from taxation of certain
cemetery companies and crematoria

Consumer Protection CPSC gives notice of
evaluation of human health risks from
formaldehyde exposure; comments by 6-20-80

Improving Government Regulations PADC
publishes semiannual agenda of regulations

Oil Pollution Treasury/IRS issues final regulations
relating to collection of fees for purpose of funding
Offshore Oil Pollution Compensation Fund

Privacy Act Documents DOD
Sunshine Act Meetings
Separate Parts of This Issue

Part I, ED

Part Ill, ED

Part IV, Interior/BLM
Part V, DOE

Part Vi, USDA/FGIS
Part VI, HHS

Part VIII, EPA
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The President

PROCLAMATION

Captive Nations Week (Proc. 4761)

Recreation and Parks Week, National (Proc. 4760)

Executive Agencies

Agency for International Development
NOTICES
Housing guaranty programs:

Panama; correction

Agriculture Department
See Federal Grain Inspection Service; Forest
Service.

Air Force Department -
NOTICES
Meetings:

Scientific Advisory Board (2 documents)

Alcohol, Tobacco and Firearms Bureau
RULES
Alcoholic beverages:
Distilled spirits plants; reduced operations bond
penal sums; temporary
Taxes, special; payment and interest on delinquent
or unpaid taxes; use of single form (IRS Form 11)

Arts and Humanities, National Foundation
NOTICES
Meetings:

Literature Panel

Special Projects Advisory Panel

Theatre Advisory Panel

Civil Aeronautics Board
NOTICES
Meetings: Sunshine Act

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Kentucky

Commerce Department

See Foreign-Trade Zones Board; International
Trade Administration; National Oceanic and
Atmospheric Administration.

Commodity Futures Trading Commission
NOTICES
Meetings; Sunshine Act

Conservation and Solar Energy Office
PROPOSED RULES
Electric and hybrid vehicle program:
Equivalent petroleum-based fuel economy
calculation
Energy conservation:
Standby Federal emergency plan; recreational
watercraft restrictions; withdrawn
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- ....amer Product Safety Commission

NOTICES

Formaldehyde exposure and human health risks;
evaluation by Government scientists

Defense Communications Agency
NOTICES
Meetings:

Scientific Advisory Group

Defense Department
See also Air Force Department; Defense
Communications Agency.
NOTICES
Meetings:

Electron Devices Advisory Group (2 documents)
Privacy Act; systems of records

Delaware River Basin Commission

NOTICES

Comprehensive plan, water supply and sewage
treatment plant projects; hearings

Economic Regulatory Administration
PROPOSED RULES
Petroleum allocation and price regulations:
Crude oil supplier/purchaser rule; application to
crude oil sales transactions; correction
NOTICES
Consent orders:
Da Vinci Co., Inc.
Texas Oil & Gas Corp.

Education Department

RULES

Basic skills and educational proficiency programs
Indian Education Act; program revisions

Energy Department

See also Conservation and Solar Energy Office:
Economic Regulatory Administration; Federal
Energy Regulatory Commission; Hearings and
Appeals Office, Energy Department; Western Area
Power Administration.

RULES

Oil; administrative procedures and sanctions:

Interpretations
NOTICES
Environmental statements; availability, etc.:

Electric and hybrid vehicles; inclusion in

corporate average fuel economy standards
International atomic energy agreements; civil uses;
subsequent arrangements:

Japan and European Atomic Energy Community
Interpretation requests filed with General Counsel's
Office
Remedial Orders:

Atlantic Richfield Co.
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Human Development Service Office
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Doctoral dissertations on aging

Immigration and Naturalization Service
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Service fee schedules; revision
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See Fish and Wildlife Service; Geological Survey;
Land Management Bureau; National Park Service;
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Internal Revenue Service

RULES
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Bingo games conducted by tax-exempt
organizations; proceeds treatment
Cemetery companies and crematoria, and title
holding companies; exemptions

Procedure and administration:
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collection of fees
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CIVIL RIGHTS COMMISSION

34028 Kentucky Advisory Committee, 6-11-80
DEFENSE COMMUNICATIONS AGENCY

34033 Scientific Advisory Group, 6-19 and 6-20-80
DEFENSE DEPARTMENT
Air Force Department—

34034 Scientific Advisory Board Aeronautics Panel Task
on Aeropropulsion System Test Facility, 6-11-80

34034 Scientific Advisory Board Logistics Cross-Matrix
Panel, 6-24 and 6-25-80
Office of the Secretary—

34034 Advisory Group on Electron Devices, Working
Group B, 6-26-80

34034 Advisory Group on Electron Devices, Working
Group C, 6-26-80
HEALTH AND HUMAN SERVICES DEPARTMENT
Assistant Secretary for Health—

34068 The Health Care Technology Study Section, The
Health Services Research Review Subcommittee,
and The Health Services Developmental Grants
Review Subcommittee, various dates in June
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Land Management Bureau—

34073 Montana and North Dakota, Fort Union Regional
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NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION
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Symposium, 6-9 through 6-14-80
NATIONAL ENDOWMENT FOR THE ARTS

34091 National Council on the Arts, Literature Panel, 6-13
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NUCLEAR REGULATORY COMMISSION

34092 Reactor Safeguards Advisory Committee, Extreme
External Phenomena Subcommittee, 6-4-80

34092 Reactor Safeguards Advisory Committee,
Regulatory Activities Subcommittee, 6-4-80
SMALL BUSINESS ADMINISTRATION

34099 Region VI Advisory Council, San Antonio, Texas,
6-5-80

HEARING
DELAWARE RIVER BASIN COMMISSION

34039 Amendments to the Comprehensive Plan, 5-28-80
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Federal Register
Vol 45. No 100

Wednesday May 21 1980

Title 3—

The President

[FR Doc. 80-15724
Filed 5-19-80; 2:50 pm)
Billing code 3195-01-M

Presidential Documents

Proclamation 4760 of May 19. 1980

National Recreation and Parks Week

By the President of the United States of America

A Proclamation

From the beaches of Hawaii to the hills of New England, America's public
recreation and park systems include outstanding features of our historical,
cultural and natural hemtage.

Magnificent canyons. splendid forests. the homes of great Americans—these
are among the places preserved in Federal, State and local park systems.
Recreation areas make everything from scuba diving to spelunking to plain eld
picnicking available to millions.

Among the Federal government’s diverse holdings are national forests, grass-
lands. wildlife refuges. even the famous Gateway Arch in St. Louis. State park
systems have similar treasures. Oregon's coast 1s dotted with State-run beach-
es that offer agate-hunting and surf-fishing. while New York's Adirondack
Park—three times the size of Yellowstone and the country's largest State
park—buasts more than 9000 square miles of wilderness within a day's drive
of 55 million Amencans.

The preservation of wilderness 18 one goal of the country's park systems.
Accessibility 1s another Parks and recreation areas all over the country offer
a vanety of programs. experiences and opportumties to all Americans, includ-
ing the disahled. the disadvantaged. the elderly and the very young.

It 1s important that everyone be able to enjoy our landscape and history and to
engage in healthy leisure activites—whether i1t's boating or fishing, walking or
climbing. But to work well. to work for all of us and all our needs, the park
systems need our help—our suggestions. our thoughts, our cooperation—
especially in this ime of energy conservation. These are contributions we can
all make. this week and every week.

NOW. THEREFORE. I. |IMMY CARTER. President of the United States of
America, do hereby proclaim June 1-7. 1980). as National Recreation and Parks
Week. | call on all Amerncans to observe this occasion by giving serious
thought to the ways they can berter use and preserve the parks of this country.

IN WITNESS WHEREOQF. | have hereunto se1 my hand this nineteenth day of
May, in the year of our Lord nineteen hundred and eighty, and of the
Independence of the United States of America the two hundred and fourth.

= (ZA
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[FR Doc. 80-15800
Filed 5~20-80; 11:45 am]
Billing code 3195-01-M

Presidential Documents

Proclamation 3761 of May 19. 1980

Captive Nations Week, 1980

By the President of the United States of America

A Proclamation

Twenty-une years ago. by a joint resolution approved July 17 1959 (73 Stat
212). the Eighty-Sixth Congress authormzed and requesied rhe President to
proclaim the third week in July as Captive Nanons Weeh

Throughout our hstory we Americans have held. the deep convichon that
liherty and independence are among mankind's inghenahle rnighis Our 1deal
has remained that of our founding fathers: governmenis derve their legitmacy
from the consent of the peoples they govern Sovier aggression against Af
ghanistan 1s the latest stark reminder that this ideal 15 no1 umversally
respected

Mindful of our hentage and our principles. let us take this week to salute the
men and women everywhere who are devoted to the cause of hberty and the
pursuit of human rmghts in their native lands

NOW THEREFORE. L. [IMMY CARTER. President i the tImited States of
America. do hereby designate the week beginning on July 13. 1980. as Captive
Nations Week

I invite the people of the Umted States to observe this week with appropriate
ceremonies and activities and to reaffirm their dedicanon to the i1deals that
unite us and inspire others.

IN WITNESS WHEREOF. I have hereunto set my hand this nineteenth day of

May, in the year of our Lord nineteen hundred and eighty and of the
Independence of the United States of America the two hundred and fourth.

ey G
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 103

Powers and Duties of Service Officers;
Availability of Service Records;
Revisions To Service Fee Schedule

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This final rule amends the fee
schedule of the Immigration and
Naturalization Service. The rule
increases ten fees, reduces five;
consolidates three fee descriptions into
one and deletes the accompanying
footnote, and adds one new fee.

These amendments to the fee
schedule are necessary because recent
studies of the processing costs of
Service applications have increased in
certain areas, and decreased in others.
The Service is required by law to have
its fee structure reflect, to the extent
possible, the actual cost of providing the
service, and the proposed increases and
reductions in the involved fees are
intended to comply with that
requirement,

EFFECTIVE DATE: June 20, 1980.

FOR FURTHER INFORMATION CONTACT:

For general information:

Stanley ]. Kieszkiel, Acting Instructions
Officer, Immigration and
Naturalization Service, 425 Eye Street,
NW., Washington, DC 20536.
Telephone: (202) 633-3048.

For specific information:

Ruth Homan, Chief, Finance Branch,
Immigration and Naturalization
Service, 425 Eye Street, NW.,
Washington, DC 20536. Telephone:
(202) 633-3027.

SUPPLEMENTARY INFORMATION: In May

0f 1979, the Service undertook a review

of its fee schedules as required under 31
U.S.C. 483a and OMB Circular A-25.
Under that law, and the implementing
OMB Circular, it is required that a
benefit or service provided to or for any
person by a Federal Agency be fair and
equitable and be self-sustaining to the
fullest extent possible.

The fee review study indicated that
certain fees should be increased and
others reduced. It was also decided to
propose a new fee for requesting
telecommunication service and to
consolidate three fee descriptions into
one. The fee changes, and the basis for
them are summarized below.

(a) In order to simplify our
regulations, we proposed to consolidate
fee descriptions 6, 7 and 8 relating to
applications for passport and visa
waivers into one fee description. The fee
itself is not changed. The footnote
regarding communications costs is to be
deleted.

(b) Form 1-290B for filing appeal in a
case over which the Board of
Immigration Appeals does not have
jurisdiction is increased from $35 to $50,
based on an actual Service processing
cost of $59.58. This fee is being
administratively limited so it does not
exceed the fee for filing an appeal in the
U.S. Court of Appeals in force at the
time the review was conducted,
although the Judicial Conference raised
that fee to $65.00 effective October 1,
1979. (Fee Description (F.D.) 9).

(c) Form I-129B, Petition to classify
nonimmigrant as temporary worker or
trainee is increased from $10 to $15,
based on an actual Service cost of
$14.69. (It is Service policy to round to
the nearest $5 increment) (F.D. 10).

(d) Form I-129F for filing a petition to
classify nonimmigrant as fiancee or
fiance under section 214(d) of the Act is
increased from $10 to $15, based on an
actual Service processing cost of $15.61.
(F.D. 11).

(e) Form I-140 for filing petition to
classify alien as third or sixth
preference immigrant is increased from
$20 to $25, based on actual Service
processing cost of $23.14 (F.D. 16).

(f) Form 1-17, Application for approval
of schools for attendance by
nonimmigrant students is reduced from
$30 to $20, based on actual Service
processing cost of $20.69. (F.D. 18).

(g) Form I-191, Application for
discretionary relief under section 212(c)
of the Act is reduced from $50 to $35

based on actual Service processing cost
of $34.28. (F.D. 19).

(h) Form 1-192, Applications for
discretionary relief under section
212(d)(3) of the Act is increased from $10
to $15, based on actual Service
processing costs of $13.47. (F.D. 20).

(i) Form I-612, Application for waiver
of the foreign residence requirement
pursuant to sec. 212(e) of the Act is
reduced from $50 to $35, based on actual
Service processing costs of $36.75. (F.D.
21). »

(j) Form I-601 for filing application for
waiver of ground of excludability under
section 212(h) or (i) of the Act is reduced
from $40 to $35, based on actual Service
processing costs of $35.64. (F.D. 22).

(k) Fee for filing a motion to reopen or
reconsider any decision under the
immigration laws is increased from $25
to $50 based on Service processing cost
of $57.43. This fee is being
administratively limited so it does not
exceed the fee for filing a notice of
appeal in the U.S. Court of Appeals in
force at the time the review was
conducted, although the Judicial
Conference raised that fee to $65.00
effective October 1, 1979. (F.D. 29).

(1) Form 1-246, for filing an application
for stay of deportation under 8 CFR
243.4 is increased from $25 to $70, based
on a Service processing cost of $71.89.
(F.D. 30).

(m) For filing request for temporary
withholding of deportation under sec.
243(h) of the Act, the fee is increased
from $25 to $50. The actual Service
processing cost is $259.19; however, it
has been determined that the lower
proposed amount is more fair and
equitable than a fee based on full
recovery of costs. (F.D. 31).

(n) Form 1-256A, Application for
suspension of deportation under sec. 244
of the Act is increased from $65 to $75.
The actual Service processing cost is
$187.31; however, it has been
determined that the lower proposed
amount is more fair and equitable than a
fee based on full recovery of costs. (F.D.
32).

(o) The fee for the certification of true
copies is increased from $1 to $2, based
on a Service processing cost of $1.91.
(F.D. 43).

(p) The fee for attestation under seal
is reduced from $3 to $2, based on
Service processing cost of $1.96, (F.D.
44).
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{q) A new fee is added for providing
telegraphic communication service,
generally for the purpose of providing
expeditious notification of approved
petitions to interested parties. There is
no fee for this service now specified in
the regulations. However, it costs the
Service $11.55 to process such a request.
The fee will be $10.

On October 1, 1979 the proposed
revisions to the Service's fee schedule
were published in the Federal Register
(44 FR 56368) and public comments were
invited for a period of 60 days. The
Service received a total of three
comments from the public. Two
commenters opposed the fee of 50 for
filing motions and recommended
limiting such fee to the amount charged
far filing the original-application.
Another commenter opposed charging
any fee for an application for stay of
deportation or an application Tor
suspension of deportation and
questioned the legality of such fee. The
Service carefully reviewed the cost
figures used to develop the revised fee
schedule and is satisfied that the fees as
proposed represent realistic and readily
identifiable costs for each item. The
Service's General Counsel has reviewed
the legality of the Service fees to recover
costs for processing applications for
suspension of deportation and stay of
deportation. It is Counsel’s opinion that
31 U.S.C. 483a does contemplate
recovery of the direct and indirect cosis
to the Service in processing such
applications. Based upon the cost
accounting review of the fee schedule,
and General Counsel's legal opinion, the
Service is publishing the fee schedule as
originally proposed without any
changes.

Accordingly, the following
amendments are made in Chapter1to
Title 8 of the Code of Federal
Regulations:

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

In § 103.7(b)[1), delete the existing 6th,
7th, and 8th fee descriptions, replacing
them with a new single description.
Revise the existing 9ih, 10th, 11th, 16th,
18th, 19th, 20th, 21st, 22nd, 29th, 30th,
31st,.32nd, 43rd and 44th fee
descriptions and add a new 45th fee
description. The new and revised fee
descriptions reads as follows:

§ 103.7 Fees.

(b) Amounts of fees—(1) The
following fees and charges are
prescribed:

. . * * .

For filing application for waiver of passport and/or

For filing appeal from any decision under the immi-
gration laws in any type of proceeding over which
the Board of Immigration Appeals does not have
appellate jurisdiction. (The fee of $50 shall be
charged whenever an appeal is filed by or on
behalf of two or more aliens and all such aliens
are covered by one decision)

For filing pelition to classify nonimmigrant as tem-
prary worker of trainee under section 214(c) of
the Act -

For filing pelition to classify nonimmigrant as fian-
cee or fiance unoer section 214(d) of the Act.._

L * * - -
For filing petition 1o classify preferance status of an

alien on basis of profession or occupation under
section 204{a) Of the ACL.........cmmmmmeemmiimmmisiss

» * * * *

»15.00

15.00

25.00

For liling appfication for school approval, except n
the case of a school or-school system owned or
operated as a public educational Institution or
system by the United States or.a state or political
subdivision ihereof

For filing application for d
section 212(c) of the Act

For filing application for discretionary refief under
section 212(d)(3) of the Act, excep! in an emer-
gency case, or where the approval of the applica-
tion is in the interest of the United States Govern-

20.00

y relial under

35.00

ment 1500
For filing application for waiver of the foreign-resi-
dence requirement under section 212(e) of the
Act 35.00
For filing application for waiver of ground of exclud-
ability under section 212(h):or (i) of the Act. (Only
a single application and fee shall be required
when the dlien is applying simultaneously for a
waiver under both those SeCtONS.) v eeersesesssasmmes

* * * * *

For filing @ motion to reopen or reconsider any deci-
sion under the immigration laws (exceft on appli-
cations filed by students on Form |-538, ex-
change visitors on Form IAP-66, Cuban refugess
on Form 1-485A filed under the Act of November
2, 1966 or A-1, A-2 or G-4 nonimmigrants on
Form 1-566 for whichno fee is chargeable). When
the motion to reopen ‘or reconsider is made con-
currently with any application under the immigra-
tion laws, such application will be an
integral part of the motion and only the fee for
filing the -motion or the fee for filing the applica-
tion, whichever is greater, is payable. (The fee of
$50 shall be charged whenever a motion is filed
by or on behalf of two or more allens and all such
aliens are covered by One GeciSION.) ...
For filing application for stay of deportation under
Part 243 of this chap

For filing app jon for P y with g of
deportation under section 243(h) of the Act...........
For filing application for suspension of deportation
under saction 244 Of the ACL.........ciriiimssssmse
- * - * *

35.00

70.00

5000

75.00

For centification of true Copies, 8aCh ..o = 2.00
For attestation under SOL........ciu e ressisiesmirississies 200
For filing for graph I

service
* * - * *
(Sec. 108; 8 U.5:C. 1103: 31 U.S.C. 483a;: OMB
Circular No. A-25)

1000

These amendments are published
pursuant to 5 U.S.C. 552 and the
authority contained in section 103 of the
Immigration and Nationality Act (8
U.S.C. 1103), 28 CFR 0.105(b), and 8 CFR
2.1. The provisions of 5 U.S.C. 553 as to
notice of proposed rule making and
delayed effective date have been
complied with as described in the
Supplementary Information section
above.

Effective date: This final rule becomes
effective on June 20, 1980.

Dated: May 15, 1980.
David Crosland,

Acting Commissioner of Immigration and
Naturalization.

[FR Doc. 80-15568 Filed 5-20-80; 8:45 am]

BILLING CODE 4410-10-M

DEPARTMENT OF ENERGY
10 CFR Part 205

Administrative Procedures and
Sanctions; 1980 Interpretations of the
General Counsel

AGENCY: Department of Energy.
ACTION: Notice of interpretations.

SUMMARY: Attached are interpretations
and responses to petitions for
reconsideration issued by the Office of
General Counsel of the Department of
Energy under 10 CFR Part 205, Subpart
F, during the period April 1, 1980 through
May 9, 1980.

Appendix C identifies those requests
for interpretation which have been
dismissed during the same period.

FOR FURTHER INFORMATION CONTACT:
Diane Stubbs, Office of General
Counsel, Department of Energy, 1000
Independence Avenue, SW., Room
5E052, Washington, D.C. 20585, (202)
252-2931.

SUPPLEMENTARY INFORMATION:
Interpretations issued tto 10
CFR Part 205, Subpart F, are published
in the Federal Register in accordance
with the editorial and classification
criteria set forth in 42 FR 7923 (February
8, 1977), as modified in 42 FR 46270
{September 15, 1977).

These interpretations depend for their
authority on the accuracy of the factual
statement used as a basis for the
interpretation (10 CFR 205:84(a)(2)) and
may be rescinded or modified at any
time (§ 205.85{d}). Only the persons to
whom interpretations are addressed and
other persons upon whom
interpretations are served are entitled to
rely on them (§ 205.85(c)). An
interpretation is modified by a
subsequent amendment to the regulation
or ruling interpreted thereby to the
extent that the interpretation is
inconsistent with the amended
regulation or ruling (§ 205.85(e)). The
interpretations published below are not
subject to administrative appeal.

The responses to petitions for
reconsideration published herein have
been issued in accordance with the
provisions set forth in 10 CFR 205.85(f).
It should be emphasized that the
reconsideration procedure is not the
equivalent of an administrative appeal,
but merely provides a mechanism to
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insure that no inadvertent errors are
made which affect the validity of the
interpretation.

Issued in Washington, D.C., May 15, 1980.
Merrill F. Hathaway, Jr.,

Acting Assistant General Counsel for
Interpretations and Rulings.

Appendix A.—/nterpretations
No. To Date  Category File No.
1980-7. Shell Oil Co... Apr,22. Prce ... A-488
1960-8. Baker May 7 Allocation....... A-424
Industries,
Inc.
PrIC8 icisiiiaines A-496

1980-9. State of New May 7
Mexico,

Interpretation 1980-7
To: Shell Oil Company.
Regulation Interpreted: 10 CFR 212.78.

Code: GCW-PI—Part 212, Subpart D; Tertiary
Incentive Crude Oil Program.

Facls

Shell Oil Company (Shell) is a crude oil
producer as that term is defined in 10 CFR
212,31, As part of Shell's production
activities, the firm currently utilizes enhanced
oil recovery (EOR) techniques in order to
maximize crude oil production and intends to
engage in other projects using EOR
techniques. According to Shell, some of the
EOR techniques which it currently uses in
ongoing projects and intends to use qualify
for the tertiary incentive crude oil benefits set
forth in 10 CFR 212.78. The tertiary incentive
program went into effect on October 1, 1979,
and permits the sale of crude oil after January
1, 1980, at uncontrolled prices to recover
“recoupable allowed expenses" from
qualified EOR projects. Shell presently has
crude oil production selling at controlled
prices which is available for sale at
uncontrolled prices under the new program.

Shell has filed a request for interpretation
seeking a clarification of § 212.78 with
respect to its application to Shell’s EOR
projects. Shell inquires specifically as to
whether a royalty owner that has no interest
in an EOR project may be paid in reference to
the uncontrolled price charged in sales of
tertiary incentive crude oil. Shell expresses
the opinion that such a royalty owner should
be paid only in reference to the otherwise
applicable ceiling price for this crude oil if
the royalty owner is not a “qualified
producer” in an EOR project.

Issues

1.Is the tertiary incentive crude oil
program set forth in § 212.78 applicable to
qualified EOR projects in operation prior to
October 1, 19792

2. On what basis are royalty interests in a
property to be paid when crude oil produced
from that property is sold as tertiary
incentive crude oil and the owner of the

royalty interest is not a “qualified
producer?” !

Interpretation

For the reasons set forth below, the ‘
Department of Energy (DOE) has determined
that the tertiary incentive crude oil program
set forth in § 212.78 is applicable to qualified
EOR projects in existence prior to October 1,
1979, but only permits recovery of
“recoupable allowed expenses’ incurred and
paid after August 21, 1979. Only those
producers that contribute to a project's
initiation or expansion on or after October 1,
1979, may qualify to receive "tertiary
incentive revenues” in an amount equal to,
but not in excess of, the "recoupable allowed
expenses’ attributed to that “qualified
producer.” Royalty interest owners of
properties for which tertiary incentive crude
oil has been sold and who are not “qualified
producers’ are to be paid on the basis of the
otherwise applicable ceiling price rather than
the uncontrolled prices received in sales of
the tertiary incentive crude oil. Royalty
payments, therefore, are clearly outside the
express regulatory definition of “tertiary
incentive revenues."

The tertiary incentive crude oil program
was initially proposed by DOE on March 22,
1979, 44 FR 18677 (March 29, 1979). The final
rule adopting the amendments to § 212.78
was issued on August 21, 1979, and made
effective October 1, 1979. 44 FR 51148 (August
30, 1979). The incentive crude oil program
was designed exclusively to provide
producers with “front-end" money to offset
certain costs associated with projects using
qualified EOR techniques. The incentive
would derive from sales at uncontrolled
rather than controlled prices of crude oil
produced by or for the behalf of “qualified
producers’ from any property in which that
producer owned an interest.

Section 212.78(a)(2) sets forth the price rule
applicable to first sales of tertiary incentive
crude oil as follows: “Notwithstanding the
provisions of § 212.73(a), beginning January 1,
1980, first sales of crude oil by or for the
behalf of a producer are not subject to the
ceiling price limitations of this subpart,
provided that the tertiary incentive revenue
from such sales does not exceed the
recoupable allowed expenses attributable to
that producer.”

A producer may qualify to charge market
prices in sales of crude oil by or for its behalf
after January 1, 1980, by qualifying to recover
“recoupable allowed expenses” attributed to
it. This qualification must be determined by
reference to the definition of “qualified
producer,” and also by reference to the
definitions of “allowed expense" and
“recoupable allowed expenses.” 7

“Qualified producer” is defined in
§ 212.78(c) as a producer that possesses an
interest in the property on which the EOR
project is located and contributes to the
initiation or expansion of that project.?

' Shell also asks whether royalty payments, if
required to be made on the basis of uncontrolled
prices, are part of the total amount of “tertiary
incentive revenues.” This question is treated as
included within the second issue.

?Section 212.78(c) provides: “Qualified producer"
means, with respect to a particular project, a

In order to be qualified the producer must
also be in compliance with the certification
requirements of § 212.78(d)(2) or (e)(2). A
producer may comply with these
requirements in either of two ways. With
respect to certain “self-certifiable EOR
techniques,” § 212.78(d)(2) provides that a
producer shall be considered a "qualified
producer” if it certifies to the Economic
Regulatory Administration (ERA) that the
project employs a particular one of those
techniques enumerated in § 212.78(c). As to
any other EOR technique, the producer must
obtain an order from the ERA designating it
as a "qualified producer" engaged in the
initiation or expansion of a tertiary process
that involves high levels of risk and cost, and
the order must set forth the “allowed
expenses' with respect to that project.

As defined in § 212.78(c) “allowed
expense” includes seventy-five percent of
environmental, engineering, and laboratory
expenses, and seventy-five percent of an
expense listed in the appendix ta the
regulation or in an order issued pursuant to
§ 212.78(e)(2) or (3), but may not be based on
an expense incurred and paid prior to August
22,1979.% Thus, this is the operative date for
determining which expenses of an EOR
project may be the basis for an “allowed
expense.”

The effective date of the program, October
1, 1979, marks the implementation of the
tertiary incentive program and the date from
which certification as a “qualified producer”
may be obtained under § 212.78. Thus, on or
after that date a producer may qualify by
possessing an interest in the property on
which the EOR project is located, by
contributing to the initiation or expansion of
the project, and by complying with the
certification requirements. To contribute to
an expansion, as that term is used in the
definition of "qualified producer” in
§ 212.78(c), means to invest in any
modification which is reasonably intended to
result in a not insignificant increase in total
production or rate of production in addition
to the production that would otherwise result
from efficient maintenance of the project.

producer that possesses an interest in the property
on which the project is located and contributes to
the initiation or expansion of the project, provided
that the producer has complied with the
requirements of subsections (d)(2) or (e){2) of this
section, whichever is applicable.

3 Section 212.78(c) provides: “Allowed expense'
means seventy-five percent of an environmental
expense or seventy-five percent of an engineering
and laboratory expense or seventy-five percent of
an expense listed either in the appendix to this
section or in an order issued pursuant to either
subsection {e}(2) or (e)(3) of this section; provided
that, an allowed expense may not be based on an
expense incurred and paid prior to August 22, 1979.
No more than one million dollars or twenty-five
percent, whichever is less, of the total amount of
allowed expenses with respect to a particular
project may be based on engineering and laboratory
expenses. The allowed expenses of a particular
project shall be attributable to the qualified
producer{s) with respect to that project. Where
there is more than one qualified producer. the
qualified producers shall allocate these expenses
among themselves in whatever manner they
determine. With respect to a particular property, the
total amount of allowed expenses may not exceed
twenty million dollars.
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This is consistert with the purpose of the
tertiary incentive crude oil program to
increase demestic crude oil production by the
use of EOR techniques. See 44 FR 51148.
Accordingly. while “allowed expenses” are
not limited by the effective date of this
regulation, a participant may not become #
“qualified producer” prior to that date.

* Based on the foregoing, it is clear that three
dates are key elements in the tertiary
incentive crude oil program. Section
212.78[a)(2) states that sales of incentive
crude oil at uncontrolled prices may begin on
January 1, 1980, The “tertiary incentive
revenues' derived from these sales may only
be used to recover “recoupable allowed
expenses’’ not incurred and paid prior to
August 22, 1979, The effective date of the
amendments to § 212.78, October 1, 1979, is
the base date to be used in determining
which producers involved in qualified EOR
projects are to be treated as “qualified
producers” and are thereby entitled to the
benefits of the tertiary incentive crude oil
program. Only a producer that contributes to
a project’s initiation or expansion after
September 30, 1979, may be a “qualified
producer” for purposes of § 212.78, and once
a producer qualifies, all of the “allowed
expenses” that are also “recoupable allowed
expenses,” 'as defined in § 212.78(c), are
eligible to be recovered in accordance with

§ 212.78(a)(2). Thus, the “qualified producer”
will not be limited solely to the “recoupable
allowed expenses" associated with the
initiation or the expansion.

Shell's request also focuses on the manner
in which investment in a qualified EOR
project may be recouped and asks for
clarification as to whether § 212.78(a)(2)
requires that royalty interests be paid based
on the uncontrolled price received from sales
of tertiary incentive crude oil. In addition, if
royalty payments are to be based on
uncontrolled prices, Shell asks whether they
are included in "tertiary incentive revenues.”

Section 212.78(a)(2) provides that the
ceiling price does not apply to “first sales of
crude oil by or for the behalf of a [qualified]
producer” provided that “tertiary incentive
revenue’ from such sales does not exceed the
“recoupable-allowed expenses" attributable
to that producer. Thus, the rule clearly
provides that the producer must have
“recoupable allowed expenses” attributed to
it in orderto be released from the applicable
ceiling price. Under § 212.78(c) “recoupable
allowed expenses” may be attributed only to
“qualified producers." Accordingly, only the
“qualified producer" may be paid in
reference to the uncontrolled price for its
interest in the tertiary incentive crude oil
sold, provided that the “tertiary incentive
revenues” received do not exceed the
“recoupable allowed expenses” attributable
to that producer. With respect to all other
interests in the crude oil produced from the

‘“Recoupable allowed expenses™ are defined in
§ 212.78(c) as follows: “Recoupable allowed
expenses” means, with respect to a particular
producer. the allowed expenses that are attributable
to that producer; provided that such expenses are
incurred in arm’s-length transactions and for fair
market value and further provided that such
expenses have been paid and reported pursuant to
subsection (h) of this secticn.

property concerned, the tertiary incentive
program has no effect and the interest
owners must be paid in reference to the
otherwise applicable ceiling price in order to
prevent the diversion of limited “tertiary
incentive revenues” to royalty ewners that
have not invested in EOR projects.®

The ceiling price regulations represent
DOE's exercise of authority to contro] prices
of crude oil pursuant to the Emergency
Petroleum Allocation Act of 1973, as
amended, Pub, L. No. 93-159 (November 27,
1973) (EPAA), and these regulations are
amended by the tertiary incentive program
only to create anincentive for investment in
EOR projects. The mechanism for that
incentive is spelled out in the various
provisions of § 212.78 which enable a
“qualified producer” of controlled crude oil to
increase its revenues from that oil in an
amount equal to the “allowed expenses™ of a
qualified EOR project. Reflecting the intent
that the incentive program should encourage
investment, the DOE adopted a definition of
“qualified producer” in § 212.78(c) which
limits the term's application to a producer
that contributes to the initiation or expansion
of a qualified project.

The DOE has consistently expressed the
purpose of these amendments to the price
regulations o permit recoupment of front-end
expenses to offset costs associated with EOR
techniques to encourage their use. When the
amendments were issued on August 21, 1979,
the DOE stated in the preamble that its sole
intent was "to offset certain costs associated
with enhanced oil recovery lechniques.” 44
FR 51148. Previously, the notice of the
proposed tertiary incentive program stated
that the amendments were intended to allow
a producer to charge uncontrolled prices for
crude oil otherwise subject to a ceiling price
in order to recoup certain EOR expenses from
the resulting increased revenues. 44 FR 18677
(March 29, 1978).

In addition, at 44 FR 51148 the notice
issuing the amendments included two
supplements intended to facilitate the
implementation of the program. In the
“Appendix to Section 212.78" the DOE
provides a detailed enumeration of "allowed
expenses' of certain EOR techniques which
might be recouped. The second supplement
promulgated with the amendments is entitled
*General Guidelines" on Tertiary Incremental
and Incentive Programs” in which the DOE
explicitly stated that the purpose of allowing
the producer to charge the market price is to
offset that producer's “recoupable allowed
expenses.” General Guidelines, §§ 11I(B) and
1V(B). These guidelines also state that the
ERA may issue orders permitting recoupment
of allowed expenses of an EOR project based
on a demonstration by the producer “that the
offset of certain costs is necessary to make
the use of that technique an attractive
investment opportunity.” General Guidelines,
§ IV(B).

Shell's request for interpretation is
premised on the fact that the royalty interest

*Section 212.78(c) provides: “Tertiary incentive
revenue” means, in the case of first sales of crude
oil pursuant to the provisions of subsection (a)[2).
the excess of the market-clearing price over the
othewise applicable ceiling price less any ad
valorem or severance taxes attributable to this
€XCess.

ownerthas no interest in the. EOR project is
not a qualified producer. Therefore, by
definition, the royalty owner has incurred no
expenses to recoup and is not the object of
the incentive program. Such royalty owners
do not contribute to the initiation or
expansion of an EOR project and in no way
increase the output of such projects. The
receipt of tertiary incentive revenues by such
royalty owners would not foster any goal of
the tertiary incentive crude oil program and
would constitute a windfall profit to them.
Based on the clear intent of the program to
offer partial recoupment of certain actual
expenses as an incentive to invest in EOR
projects, § 212.78(a)(2) can only be
interpreted to remove the ceiling price with
respect to the "qualified producer."
Accordingly, the amendments do not modify
the ceiling with respect to such royalty
interest owners, and they must continue to
receive payment on the basis of the
otherwise applicable ceiling price. It follows
that royalty payments to royalty owners that
are not “‘qualified producers™ may not be
paid on the basis of the uncontrolled price in
sales of tertiary incentive crude oil and do
not come within the definition of “tertiary
incentive revenue.”

Therefore, for the reasons set forth above
the tertiary incentive crude oil program set
forth in § 212.78 is applicable to projects
which were in existence prior to October 1,
1979. However, only a producer that
contributes to the initiation or expansion of a
qualified EOR project on.or after that date
may be a “qualified producer.” The
amendments implementing the program
permit only the “qualified producer” to be
paid in reference to uncontrolled prices from
sales of tertiary incentive crude oil, and
royalty interest owners that are not
“qualified producers" are to be paid their
interest based on the otherwise applicable
ceiling price rules for sales of crude oil.
Issued in Washington, D.C. on April 22, 1980.

Merrill F. Hathaway, Jr.,

Acting Assistant General Counsel for
Interpretations and Rulings.

Interpretation 1980-8

To: Baker Industries, Ing.

Regulations Interpreted: 10 CFR 211.51.
211.102 and 211.103.

Code: GCW-Al—Allocation Levels,
Definition of Emergency Services.

Facts

Baker Industries, Inc. (Baker), located in
Parsippany, New Jersey, provides guard,
burglar alarm, and fire detection and
extinguishment services to public and private
customers, including banks, Federal
buildings, the military. and nuclear power
installations. Baker's employees may
maintain the equipment installed for this
purpose and they may travel to the scene in
Baker's company vehicles to investigate in
the event an alarm is triggered. If an alarm is
triggered or if investigation establishes that a
break-in or fire has occurred, Baker's
employees contact the appropriate police or
fire officials. If the alarm proves false, the
employees reset the alarm and service it as
appropriate. If the system Baker installed is
designed to extinguish a fire, the employee
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may manuaily release the extinguishing agent
if investigation indicates that a fire has
occurred but the agent has not been released.
In addition, Baker provides for the
transportation of cash and other commodities
for such customers as the Federal Reserve
System, retail businesses, and hospitals, in
which time is of the essence and on which,
according to Baker, human life and safety
may depend. For example, Baker transports
blood samples and X-ray film for hospitals.
Over 65,000 customers are serviced by
Baker's protective service organizations
across the country.

Baker is a “bulk purchaser” of motor
gasoline, as defined in 10 CFR 211.102, for
some of the gasoline used in its vehicles.

Baker seeks an interpretation that under 10
CFR 211.103(b)(3) Baker is entitled to a first
priority allocation for motor gasoline
purchased in bulk on the grounds that Baker
uses this gaseline for “emergency services.”
as defined in 10 CFR 211.51.}

Issue

Do the services performed by Baker,
whether for governmental or private
customers, qualify as “emergency services"
as defined in 10 CFR 211.51, so that as a bulk
purchaser Baker may receive a first priority
allocation for motor gasoline used in these
services under 10 CFR 211.103(b)(3)?

Interpretation

For the reasons set forth below, the
Department of Energy (DOE) has determined
that under the Mandatory Petroleum
Allocation Regulations, Baker is not entitled
to a first priority allocation for any of the
motor gasoline consumed in its activities,
because those activities do not qualify as
“emergency services." 10 CFR 211.51,
211.103{b)(3). However, as an “end-user” that
is a bulk purchaser of motor gasoline, Baker
is entitled to a second priority allocation,
because its consumption of motor gasoline
constitutes a “commercial use." 10 CFR
211.51, 211.102, 211.103(c)(2).

Section 211.103 provides in pertinent part;

(a) General. The allocation levels listed in
this section only apply to allocations made
by suppliers to end-users which are bulk
purchasers and to wholesale purchaser-
consumers. Suppliers shall allocate to all
purchasers to which the allocation levels
apply in accordance with the provisions of
§ 211.10. End-users which are bulk
purchasers and wholesale purchaser-
consumers which are entitled to purchase
motor gasoline under an allocation level not
subject to an allocation fraction shall receive
first priority and be supplied sufficient
amounts to meet 100 percent of their
allocation requirements. End-users which are
bulk purchasers and wholesale purchaser-
consumers which are entitled to purchase
motor gasoline for all uses under an
allocation level subject to reduction by
application of an allocation fraction shall
receive second priority. . . .

(b) Allocation levels not subject to an
allocation fraction. One hundred (100)

"This Interpretation does not address Baker's
questions about its status under potential rationing
plans for motor gasoline as no such regulations are
currently in effect,

percent of base period use for the following
uses:

(3) Emergency services;

(c) Allocation levels subject to an
allocation fraction. One hundred {100)
percent of base period use (as reduced by
application of the allocation fraction) for the
following uses:

- . » - .

{2) Commercial use;

. - » - .

Section 211.51 defines “commercial use”
and “emergency services" as follows:

“Commercial use” means nsage by those
purchasers engaged primarily in the sale of
goods or services and for uses other than
those involving industrial activities and
electrical generation.

“Emergency services” means law
enforcement, fire fighting, and emergency
medical services.

Baker consumes motor gasoline in a
“commercial use,” not in “emergency
services,” entitling it as a bulk purchaser only
to the second priority allocation for motor
gasoline set forth in § 211.103(c)(2), not to the
first priority allocation in § 211.103(b)(3).? By
its own description, Baker uses motor
gasoline in selling goods and services to its
clients, falling exactly within the
“commercial use" definition in § 211.51.
Baker's use of gasoline does not fit within the
“emergency services' definition in § 211.51,
since the gasoline is not used in “law
enforcement, fire fighting, and emergency
medical services." Baker does not enforce the
law, which is the responsibility of the public
police officials employed by the governments
in the jurisdictions where Baker conducts its
business. For a fee, Baker's private guard and
burglar alarm services assist citizens in doing
what they ordinarily do for themselves,
protecting the safety of their persons and the
security of their property. Similarly, Baker
does not consume motor gasoline in fighting
fires, which is the responsibility of fire
fighting officials and companies® in the
jurisdictions in which Baker conducts its
business. Baker merely sells fire alarm and
extinguishment services to clients to
minimize the damage that may befall their
property should a break-in or fire occur.
Baker is here also merely assisting its clients
in doing what they ordinarily do themselves,
taking steps short of “fire fighting” to prevent
or minimize damage to their property from
fires. Baker acknowledges that only police
officials and fire fighting companies are
responsible for law enforcement and fighting
fires by contacting them whenever a break-in
or fire occurs. Baker undertakes to install and
maintain automatic alarm and

2Cf., e.g., National Soft Drink Association.
Interpretation 1979-24, 44 FR 72098 (December 13.
1979).

3To qualify for a first priority allocation level for
consumption of motor gasoline in “emergency
services,” based on “fire fighting," a firm that is a
“bulk purchaser” need not be part of a
governmental unit, but it must have the
responsibility and perform the functions
traditionally associated with a fire fighting
company.

extinguishment equipment and only responds
to a triggered alarm in order to investigate
and to service the system if necessary.
Consumplion of motor gasoline in these
general activities cannot entitle a bulk
purchaser to a first priority allocation under
the regulations. Baker's consumption of motor
gasaline in transporting cash and other
commodities for its clients, including blood
samples and X-ray film for hospitals, also
does not constitute a use in “emergency
|medical] services,” which pertains only to
the activities of public or private firms that
directly provide emergency medical services
to patients, not to the many businesses,
including Baker, that sell a useful service
and/or a product to clients.

For the reasons set forth above, we have
determined that under DOE's Mandatory
Petroleum Allocation Regulations, Baker
consumes motor gasoline in a “‘commercial
use,” entitling it as a bulk purchaser to the
second priority allocation for motor gasoline,
as set forth in § 211.103(c)(2), not to the first
priority allocation in § 211.103(b)(3) for
“emergency services."

Issued in Washington, D, C., on May 7,
1980.

Merrill F. Hathaway, Jr.,

Acting Assistant General Counsel for
Interpretations and Rulings.

Interpretation 1980-9

To: Commissioner of Public Lands, State of
New Mexico.

Regulations Interpreted: 10 CFR 205.202,
210.62 (a) and (c); Part 212, Subpart D.

Code: GCW-AI-PI—Part 212, Subpart D;
Normal Business Practices.

Facts

Under a trust created by the United States
Congress, the Commissioner of Public Lands
of the New Mexico State Land Office
(Commissioner) acts as Trustee of the State
of New Mexico. The trust consists of state-
owned trust land totaling about 13 million
acres, including the surface and mineral
estates. The Commissioner is authorized to
lease the land for mineral exploration and
development.

The Commjssioner is authorized to take in-
kind and sell the State's royalty share of
crude oil produced on State leases. N.M. Stal.
Ann. §§ 19-10-3, 19-10-61 and 19-14-1.
Accordingly, the State of New Mexico is a
“supplier” * of crude oil subject to the
Mandatory Petraleum Allocation Regulations,
10 CFR Part 211, Subpart C, and a
“producer” *of crude oil subject to the

t Supplier is defined in 10 CFR 211.51 as follows:
“Supplier" means any firm or any part or subsidiary
of any firm other than the Department of Defense
which presently, during the base period, or during
any period between the base period and the present
supplies, sells, transfers or otherwise furnishes {as
by consignment) any allocated product or crude oil
to whalesale purchasers or end-users, including, but
not limited to, refiners, natural gas processing plants
or fractionating plants, importers, resellers, jobbers
and retailers.

2“Producer" is defined in 10 CFR 212.31 as
follows: “Producer” means a firm or that part of a
firm which produces crude oil or natural gas, or any
firm which owns crude oil or natural gas when it is
produced.
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Mandatory Petroleum Price Regulations, 10
CFR Part 212, Subpart D. On July 30, 1971, the
Commissioner and the Famariss Oil and
Refining Company (Famariss) entered into an
agreement whereby Famariss purchased all
of the State's in-kind royalty share of crude
oil produced on the State's leases. Southern
Union Refining Company (Southern Union), a
small independent refiner, succeeded to the
rights of Famariss when it acquired all of its
outstanding stock on August 21, 1975. This
supply agreement was extended until July 30,
1981.7

The administrative regulations issued by
the Commissioner of Public Lands and the Oil
and Gas Accounting Commission of the New
Mexico Department of Taxation and Income
are incorporated by reference into the State's
agreement with Southern Union to sell the
State's royalty oil to Southern Union. N.M.
Stat. Ann. §§ 7-28-1 and 19-10-56. The
current regulations, in effect on May 15, 1973,
provide that Southern Union may make
payment for royalty crude oil at any time up
to 65 days from the end of the calendar
month for which payment is “due.” The lease
agreement between the Commissioner and
Southern Union provides that payment is
“due” on the twentieth day of each month for
crude oil delivered in the preceding month.
Thus, Southern Union may not be required to
make payment for the royalty crude oil until
more than three months after its delivery.
There is no provision for Southern Union to
pay interest charges to the Commissioner
under this long-established practice.

The Commissioner would like to enact a
change in the administrative regulations to
shorten the period of time between the
delivery of royalty crude oil and the receipt
of payment. The proposed change would
require full payment for the royalty crude oil
no later than 20 days after the end of the
month when delivery is made. If Southern
Union fails to make payment on the twentieth
day, the Commissioner proposes to charge
interest on the amount due for each day past
the twentieth day. The Commissioner
requests an interpretation confirming the
legality of these proposed actions under
Department of Energy (DOE) regulations.
Southern Union asserts that these actions
would violate the normal business practice
rule, 10 CFR 210.62(a). The Commissioner has
responded that this rule cannot abridge the
inherent and continuing authority under State
law to change the payment terms applicable
to all sales of royalty crude oil.

Issue -

Would the Commissioner violate DOE
regulations if the proposed changes in credit
terms and payment schedules for New
Mexico royalty crude oil were enacted and
implemented under State law?

3The availability of New Mexico's royalty crude
oil under this supply agreement was a principal
inducement for Famariss to build a 36,100 barrel/
day refinery in Lovington, New Mexico. See
generally Famariss Ol and Refinery Co., Navaojo
Refining Co., 1 FEA Y 20,628 (July 22, 1974).

Interpretation

If the Commissioner were to require that
any purchaser of New Mexico royalty crude
oil make payment in full no later than 20 days
from the end of the month when delivery is
made and pay interest on any amount unpaid
after that date, the Commissioner would be
imposing more stringent credit terms and
payment schedules than those in effect on
May 15, 1973, for the sale of that crude oil, in
direct violation of DOE regulations including
10 CFR 210,62(a).

The General Allocation and Price Rules, set
forth at 10 CFR Part 210 and adopted on
January 14, 1974, 39 FR 1924 (January 15,
1974), were intended to set forth the
provisions applicable to both the Mandatory
Petroleum Allocation Regulations (10 CFR
Part 211) and the Mandatory Petroleum Price
Regulations (10 CFR Part 212), The allocation
and price regulations were adopted to
implement the statutory mandate of Section
4(a) of the Emergency Petroleum Allocation
Act of 1973 (EPAA), as amended, Pub. L. No.
93-159 (November 27, 1973).4

Section 210.62(a) provides in relevant
part: ®

Suppliers will deal with purchasers of an
allocated product according to normal
business practices in effect during the base
period specified in Part 211 for that allocated
product, and no supplier may modify any
normal business practice so as to result in the
circumvention of any provision of this
chapter. . . . Credit terms other than those
associated with seasonal credit programs are
included as a part of the May 15, 1973 price
charged to a class of purchaser under Part
212 of this Chapter. Nothing in this paragraph

shall be construed to require suppliers to sell *

to purchasers who do not arrange proper
credit or payment for allocated products, as
customarily associated with that class of
purchaser . . . on May 15,1973. . . .
However, no supplier may require or impose
more stringent credit terms or payment
schedules on purchasers than those in effect
for that class of purchaser . . . on May 15,
1973. . . . (Emphasis added.)

Under the facts presented, the proposed
changes in the administrative regulations
governing payment terms for the sale of New
Mexico royalty crude oil would impose more
stringent credit terms and payment schedules
than those in effect on May 15, 1973, and thus
violate § 210.62(a). On May 15, 1973 the
purchaser of New Mexico royalty crude oil
was permitted to defer payment for
approximately three months after delivery.
Now the Commissioner would require
payment within 20 days from the end of the
month of delivery and assess interest charges
if payment is “late.” The Commissioner's
proposed changes may also constitute a
means to obtain a price for New Mexico's
royalty crude oil that is higher than permitted
by the regulations applicable to sales of that
crude oil under Part 212, Subpart D, and may

“15 U.S.C. 751 e! seq. (1976).

%In Marathon Oil Co. v. FEA, 547 F.2d 1140
(TECA 1978). the authority of the Federal Energy
Administration (FEA) and its successor, the DOE, to
regulate credit terms incident to the Mandatory
Petroleum Price Regulations was upheld.

circumvent those regulations.®10 CRF
205.202, 210.62(c). DOE and its predecessors
have frequently stated that imposing more
stringent credit terms and payment schedules
for the sale of products subject to allocation
and price controls is a violation of DOE
regulations. E.g.. Ruling 1974-10, 39 FR 15140
(May 1, 1974); Oil Transit Corp.,
Interpretation 1977-35, 42 FR 54269 (October
5, 1977); Exxon Company, U.S.A., 2 DOE

1 80,150 (October 28, 1978); Crystal Oil Co., 1
FEA { 20,161 (October 8, 1974).

The Commissioner asserts as a justification
for the proposed actions that the State is now
exposed to greater financial risks because of
the interval between delivery of royalty
crude oil and receipt of payment and that the
Commissioner possesses the necessary
authority to make these changes under State
law. Section § 210.62(a) does not contemplate
the imposition of more stringent credit terms
or payment schedules than those in existence
in May 15, 1973, based upon a change in
economic or financial conditions.” E.g,,
Crystal Oil Co., supra. That the
Commissioner may have had the authority on
May 15, 1973, to impose more stringent credit
terms and payment schedules on the sales of
New Mexico's royalty crude oil than those
previously in effect does not relieve the
Commissioner of the present obligation to
fulfill the requirements of DOE regulations
and Federal law, which have expressly
limited a producer's right under State law to
impose more stringent credit terms or
payment schedules than those actually in
effect on May 15, 1973, for sale of the crude
oil. Any State regulation in conflict with
DOE's regulations is preempted by Federal
law and of no effect. EPAA, § 6(b); The
Public Service Commission of Delaware,
Interpretation 19784, 43 FR 12851 (March 28,
1978).

Based on the factors discussed above, we
have concluded that the Commissioner's
proposed change in the administrative
regulations governing credit terms and
payment schedules for sale of the State's
royalty crude oil would impose more
stringent credit terms and payment schedules
than those in effect on May 15, 1973, for the
sale of that crude oil, in violation of DOE
regulations, including § 210.62(a).

#The Commissioner's proposed changes would
not constitute a means to obtain a price higher than
is permitted by the price regulations if the royalty
crude oil being sold were stripper well crude oil.
Such changes, even.if adopted only in reference to
stripper well crude oil, would still violate the other
DOE regulations cited herein, since that crude oil is
allocated under 10 CFR Part 211, Subpart C, and
only exempt from ceiling prices under 10 CFR
212.54.

?1f the application of DOE regulations as
interpreted results in a hardship. the Commissioner
may apply for exception relief to DOE's Office of
Hearings and Appeals under 10 CFR Part 205,
Subpart D.
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Issued in Washington, D.C., on May 7, 1980.

Merrill F. Hathaway, Jr.,

Acting Assistant General Counsel for
Interpretations and Rulings.

Appendix B.—Responses to Petitions for
Reconsideration

Petitioner Interpretation Date of
response
Standard Ol  The Lido Co. of New Apr. 16,
Co England, Inc., 1979-25, 44
(Indiana). FR 72100 (Dec. 13, 1979).
AMF Inc........... AMF Inc. Employees May 2.

Cooperative, 1880-2, 45
FR 13045 (Feb. 28, 1880).

Petition for Reconsideration

Interpretation: The Lido Co. of New England,
Inc.

Petitioner: Standard Oil Co. (Indiana).

Date: April 16.

This responds to your petition submitted on
behalf of American Oil Company {Amoco).
seeking reconsideration of The Lido
Company of New England, Inc.,

Interpretation 1978-25, 44 FR 72100
(December 13, 1979). For the reasons
discussed below, we have concluded that the
petition for reconsideration must be denied.

Interpretations issued by the Office of
General Counsel of the Department of Energy
(DOE) may be reconsidered only in certain
limited circumstances. In such cases, the
burden is on the petitioner to demonstrate
that the Interpretation was erroneous in fact
or in law, or that the result reached in the
interpretation was arbitrary or capricious. 10
CFR 205.85(f).

Interpretation 1979-25 concluded that Lido,
a branded independent marketer of motor
gasoline, was entitled to designate Amoco as
its sole base period supplier pursuant to 10
CFR 211.105(d), because Lido had base period
suppliers other than Amoco, Lido's branded
supplier, on February 28, 1979.

Your petition for reconsideration raises a
number of arguments to support your view
that Interpretation 1979-25 is erroneous. You
contend that the Interpretation is contrary to
the regulatory purpose of § 211.105(d). Since
the language of § 211.105(d) on its face is
inconsistent with your analysis and the
administrative history of the regulation does
not support your position, we cannot agree
with your view that § 211.105(d) was
intended to apply solely to an independent
marketer that changed brands. We also
disagree that Interpretation 1979-25 is
contrary to the policy expressed in Federal
and State trademark statutes. The DOE has
made no determination as to whether Lido
hus violated its contract with Amoco or has
violated Federal or State trademark laws.
Blé;!:\ questions cannot be resolved by the

Inasmuch as Amoco has failed to
demonstrate that the Interpretation is
erroneous in fact or in law, or that the
Interpretation is arbitrary or capricious, the
petition for reconsideration is hereby denied.
I'he denial of Amoco's petition for
reconsideration is a final order of the
Department of Energy from which the
petitioner may seek judicial review.

Petition for Reconsideration

Interpretation: AMF Incorporated Employees'
Cooperative.

Petitioner: AMF Inc.

Date: May 2, 1980.

This responds to your petition for
reconsideration of AMF Incorporated
Employees Cooperative, Interpretation 1980-
2, 45 FR 13045 (February 28, 1980). For the
reasons discussed below, we have concluded
that the petition for reconsideration must be
denied.

Interpretations issued by the Office of
General Counsel of the Department of Energy
(DOE) may be reconsidered only in certain
limited circumstances. In such cases the
burden is on the petitioner to demonstrate
that the Interpretation was erroneous in fact
or in law, or that the result reached in the
Interpretation was arbitrary or capricious. 10
CFR 205.85(f)(3).

Interpretation 1980-2 determined that
under the proposed motor gasoline
distribution plan the Cooperative would
serve as a “wholesale purchaser-reseller”
and a “supplier” as defined in 10 CFR 211.51
and would therefore be subject to the normal
business practices rule, 10 CFR 210.62. The
Interpretation further determined that
distribution by the Cooperative of motor
gasoline exclusively to its membership would
constitute discrimination in violation of
§ 210.62(b).

Your petition for reconsideration raises
several arguments to support your claim that
Interpretation 1980-2 is erroneous. The first is
that DOE reached an incorrect conclusion of
fact in finding that an arms-length sale of
motor gasoline by the Cooperative to its
members would occur, The Interpretation did
conclude as a matter of law that an arms-
length relationship would exist between the
Cooperative and its members, based on the
facts AMF presented. AMF did not and could
not demonstrate that a member's freedom to
purchase motor gasoline on the best terms
available and to consume that gasoline for
whatever purpose he privately chooses
would be in any way lawfully restricted by
his participation in the Cooperative.

The Cooperative claims that the
Interpretation prohibits ““a group of
individuals from banding together to do
selectively and efficiently what each is
entitled to do individually, namely purchase
gas for his individual consumption." The
result of Interpretation 1980-2 in no way
prevents Cooperative members from
purchasing motor gasoline on the same basis
as any other member of the public, but the
Cooperative's attempt to obtain preferential
treatment for its members is contrary to the
DOE's allocation regulations.

You further argue in your petition that DOE
erred in finding that the Cooperative and its
members are not part of the same firm. Under
DOE's regulations as clarified in Semarck
California, Inc. and LIG California Inc.,
Interpretation 1979-16, 44 FR 50589 (August
29, 1979) and Monsanto Company,
Interpretation 1979-22, 44 FR 60271 (October
19, 1979), common control must extend to all
segments of a firm. Inasmuch as under the
proposed plan the Cooperative would
exercise no control whatever over the

consumption of gasoline by the members,
Interpretation 1980-2 correctly concluded that
the Cooperative and its members are not part
of the same firm.

Finally, you allege in your petition that,
since the Cooperative is not a “supplier”, it is
not subject to 10 CFR 210.62, the normal
business practices rule. We cannot agree that
§ 210.62 does not apply to the Cooperative,
which transfers motor gasoline to its
members. This transfer in itself makes the
Cooperative a “supplier” under the
Mandatory Price and Allocation Regulations.
As a supplier, it must then make gasoline
available to all potential purchasers in a non-
discriminatory manner.

Inasmuch as the AMF Incorporated
Employees' Cooperative has failed to
demonstrate that the Interpretation is
erroneous in fact or in law, or that the
Interpretation is arbitrary or capricious, the
petition for reconsideration is hereby denied.
The denial of the Cooperative's petition for
reconsideration is a final order of the
Department of Energy from which the
petitioner may seek judicial review.

Appendix C.—Cases Dismissed
Date
File No. Requesier Category dis-
' missed
A-379 ... s Murphy Ol Co.....oceoce.. PrICE i

A-511 ... Vuican w Aliocation..

[FR Doc. 80-15618 Filed 5-20-80; 8:45 am]
BILLING CODE 6450-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Part 385

Revision of Foreign Policy Controls on
Exports to Syria, Iraq, Libya, and the
People’s Democratic Republic of
Yemen

AGENCY: Office of Export
Administration, International Trade
Administration, U.S. Department of
Commerce.

ACTION: Interim rule.

suMMARY: The Export Administration
Regulations are revised to increase the
scope of foreign policy review for
certain applications to export goods and
technology to countries supporting
international terrorism. Foreign policy
controls are extended to all exports of
goods or technology that are already
subject to national security controls to
Syria, Iraq, Libya, and the People’s
Democratic Republic of Yemen if the
export is to a military end-user or for a
military end use and is valued at $7
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million or more. Pursuant to section 6(i)
of the Export Administration Act of
1979, such transactions will be reported
to appropriate Committees of the
Congress. These controls are in addition
to foreign policy controls imposed in
January (45 FR 1595, January 8, 1980).
DATES: These regulatory changes are
effective 10AM EST May 16, 1980,
Comments must be received by the
Department of Commerce by July 16,
1980.

ADDRESS: Written comments (six copies
when possible) should be sent to:
Richard J. Isadore, Acting Director, U.S.
Department of Commerce, Room 1617M,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Mr. Archie Andrews, Director,
Exporters' Service Staff, Office of Export
Administration, Department of
Commerce, Washington, D.C. 20230
(Telephone: (202) 377-4811).
SUPPLEMENTAL INFORMATION:

Regulatory Changes

As required by section 6 of the Export
Administration Act of 1979, the
President determined on December 29,
1979, that certain export controls should
be continued for foreign policy purposes.
Consistent with the criteria contained in
section 6(i), these controls included
restrictions on crime control equipment
(including military vehicles) and certain
aircraft and helicopters destined for four
countries identified by the Secretary of
State as having repeatedly provided
support for acts of international
terrorism, Countries so identified were
Libya, Iraq, the People’s Democratic
Republic of Yemen, and Syria.

A further review has indicated a need
to expand the scope of our license
review. Consequently, exports of goods
or technology that are already subject to
national security controls to these four
countries are also made subject to
foreign policy controls if the exporf is to
a military end-user or for a military end-
use and is valued at $7 million or more.
In the case of the use abroad of U.S.
origin parts, components, or materials
the $7 million value applies to the U.S.
content.

This action is taken under section 6 of
the Export Administration Act of 1979 to
futher significantly the foreign policy of
the United States. It is based on a
recommendation from the Acting
Secretary of State. The Department of
Commerce has consulted with
appropriate persons in industry and the
Congress, and has considered the
criteria set forth in section 6(b) of the
Act. Pursuant to section 4(c), it has been
determined that, notwithstanding
foreign availability, absence of these

controls would be detrimental to the
foreign policy of the United States. In
addition, pursuant to section 6(d) and
3(8) it has been determined that
reasonable efforts have been made to
achieve the purposes of these controls
through negotiation or other alternative
means. -

Consistent with the provisions of
section 6(i), such transactions will be
reported to appropriate Committees of
the Congress.

Rulemaking Requirements

Section 13(a) of the Export
Administration Act of 1979 (Pub. L. 96—
72, to be codified at 50 U.S.C. App. 2401
et seq.) (the “Act") exempts regulations
promulgated under the Act from the
public participation in rulemaking
procedures of the Administrative
Procedure Act. Because they relate to a
foreign affairs function of the United
States, it has also been determined that
these regulations are not subject to
Department of Commerce
Administrative Order 218-7 (44 FR 2082,
January 9, 1979) and the Industry and
Trade Administration Administrative
Instruction 1-6 (44 FR 2093, January 9,
1979) which implement Executive Order
12044 (43 FR 12661, March 23, 1978),
“Improving Government Regulations."

However, because of the importance
of the issues raised by these regulations
and the intent of Congress set forth in
section 13(b) of the Act, these
regulations are issued in interim form
and comments will be considered in
developing final regulations. The period
for submission of comments will close at
noon EST July 16, 1980. No comments
received after the close of the comment
period will be accepted or considered by
the Department in the development of
the final regulations. Public comments
that are accompanied by a request that
part or all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason, will not be accepted. Such
comments and materials will be
returned to the submitter and will not be
considered in the development of the
final regulations.

All public comments on these
regulations will be a matter of public
record and will be available for public
inspection and copying. In the interest of
accuracy and completeness, comments
in written form are preferred. If oral
comments are received, they must be
followed by written memoranda which
will also be a matter of public record
and will be available for public review
and copying. Communications from
agencies of the United States
Government or foreign governments will

not be made available for public
inspection.

The public record concerning these
regulations will be maintained in the
International Trade Administration,
Freedom of Information Records
Inspection Facility, Room 3012, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may be inspected and copied in
accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from Mrs.
Patricia L. Mann, the International
Trade Administration Freedom of
Information Officer, at the above
address or by calling (202) 377-3031.

Accordingly, § 385.4(d) of the Export
Administration Regulations (15 CFR Part
385) is revised to read as follows:

§ 385.4 Country group V.
* * * * *

(d) Libya, Iraq, People's Democratic
Republic of Yemen, and Syria. As
authorized by section 6 of the Export
Administration Act of 1979, a validated
license is required for foreign policy
purposes for the export to Libya, Iraq,
People’s Democratic Republic of Yemen,
and Syria (countries that have
repeatedly provided support for acts of
international terrorism) of crime control
and detection equipment (see § 376.14);
of aircraft and helicopters as defined in
CCL entries 1460A(a), 1460A(b) if valued
at $3 million each or more, and 5460F;
and of goods or technology subject to
national security controls if the export is
destined to military end users or for
military end uses and is valued at $7
million or more. In the case of the use
abroad of U.S. origin parts, components,
or materials (see § 376.12) the dollar
limits set forth above apply to the U.S.
content. Applications for validated
export licenses will be considered on a
case-by-case basis to determine whether
issuance of a license would be
consistent with the provisions of section
6 and the applicable policies set forth in
section 3 of the Act (exports subject to
national security controls also must
meet the national security provisions of
the Act). Pursuant to the requirements in
subsection 6(i) of the Act, before any
application valued at $7 million or more
is approved, the appropriate
Congressional Committees will be
notified.

(Sections 4, 6, 13, 15, Pub. L. 96-72, to be
codified at 50 U.S.C. App. 2401 el seq.;
Executive Order No. 12214 (45 FR 29783, May
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6, 1980); Department Organization Order 10-3
(45 FR 6141, January 25, 1980); Department
Organization Order 41-1 (45 FR 11862,
February 22, 1980))

Dated: May 15, 1980.
Eric L. Hirschhorn,
Deputy Assistant Secretary for Export
Administration.
|FR Doc. 80-15455 Filéd 5-16-80; 9:45 am|
BILLING CODE: 3510-25-M

- —— -

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-16806]

Exemption From Section 16 of the
Securities Exchange Act of 1934 for
the Acquisition of Equity Securities
Pursuant to Dividend Reinvestment
Pians

AGENCY: Securities and Exchange
Commission,
AcCTION: Final rule.

summARY: The Commission is adopting
a rule which exempts from the reporting
and liability provisions of Section 16 of
the Securities Exchange Act of 1934 the
acquisition of equity securities by
officers, directors, and ten percent
beneficial owners pursuant to dividend
reinvestment plans. The new Rule 16a-
11 will enable statutory insiders to
participate in such dividend
reinvestment plans on the same basis as
other shareholders.

EFFECTIVE DATE: June 20, 1980.

FOR FURTHER INFORMATION CONTACT:
Prior to the effective date of the rule
contact Mary A. Binno at (202) 272-2604;
thereafter contact William E. Toomey at
(202) 272-2573.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today adopted Rule 16a-11 (17 CFR
240.16a-11) under the Securities
Exchange Act of 1934 [15 U.S.C. 78a et
seq. (1976 and supp. I 1977)] which
exempts from the reporting and liability
provisions of Section 16 of the Exchange
Act the acquisition of equity securities
by officers, directors, and ten percent
beneficial owners pursuant to dividend
reinvestment plans.

Proposed Rule 16a-11 was published
for comment in Securities Exchange Act
Release No. 34-16221 (September 26,
1979) (44 FR 56953). The proposed rule
was the result of a petition by American
Telephone and Telegraph Company
pursuant to Section 4(a) of the
Commission's Rules of Practice (17 CFR
201.4(a)) requesting an amendment to
the exemptive rules promulgated under

Section 16(a) of the Exchange Act which
would permit officers, directors, and
other persons subject to the short swing
profit provisions of Section 16(a) to
reinvest dividends and/or interest
pursuant to a dividend reinvestment
plan. The adepted rule has modified the
proposed rule to indicate that purchases
made as a result of cash contributions
over and above the amount of dividends
reinvested would not be exempted, Thus
the final rule exempts from Section 16
under the Exchange Act only those
acquisitions of equity securities
resulting from the reinvestment of
dividends and/or interest,

Background

Under Section 4(a) of the
Commission's Rules of Practice,
American Telephone and Telegraph
Company ("AT&T"), in July, 1978,
petitioned the Commission to adopt a
rule providing for the exemption from
Section 16 under the Exchange Act of
equity securities acquired by officers,
directors and ten percent beneficial
owners through dividend reinvestment
plans.! AT&T was concerned that its
officers, directors, and ten percent
beneficial owners could incur liability
under Section 16 of the Act for imputed
short-term trading profits if these
persons participated in the company's
dividend reinvestment plan and they
sold any securities within a six month
period before or after. Consequently,
proposed Rule 16a-11 was published for
coniment in Release No. 34-16221 and
the Commission received 110 letters of
comment.

The unanimous opinion of the
commentators was favorable. The
commentators supported adoption of the
rule because in their opinion there
would be no opportunity for abuse of
Section 16; it would promote equity
participation in the company by officers,
directors, and ten percent beneficial
owners; and it would provide these
persons with the same rights as other
participants in the plan. A number of
commentators questioned whether cash
contributions were covered by the
proposed rule. In response thereto, the
Commission has revised the proposed
rule to indicate that such contributions
would not be covered.

Discussion

In recent years, many corporations
have instituted dividend reinvestment
plans for their shareholders. As was
described in Release No. 34-16221, the
plans are often administered by banks
and, although differences may exist in

*Panhandle Eastern Pipeline Company filed a
similar request.

administrative detail, the plans are
substantively comparable.

Typically, dividend reinvestment
plans contain the following features:

(a) All stockholders of record are
eligible to participate;

(b) Cash dividends on a participant's
shares are automatically reinvested in
additional shares on a quarterly or semi-
annual basis;

(c) The price of additional shares
purchased for participants may be
discounted as an incentive for
participation;

(d) A participant may withdraw from
the plan at any time;

(e) No brokerage commission or
service fee is charged to the participant.
Directors, officers, and ten percent
beneficial owners are often confronted
with the dilemna of being “locked” into

such plans because as long as they
acquire shares under the plan on a
quarterly or semi-annual basis they can
never sell any shares of the company
stock (whether acquired under the plan
or otherwise) without incurring liability
for imputed short-term trading profits
under Section 16(b) of the Exchange
Act.? That section provides that any
profit resulting from a purchase and a
sale or a sale and a purchase by any
officer, director, or ten percent
beneficial owner within a six month
period shall inure to the benefit of the
issuer. The imputed short-term trading
profit could be realized in two ways: as
a result of the purchase at a discount
below prevailing market prices or
through market fluctuations which could
potentially occur within six months
before or after the sale.

Courts have interpreted Section 16(b)
so that a sale price must be matched
against the lowest purchase price
occurring within six months before or
after the date in order to determine the
recoverable profit.? Consequently,
unless the market price is absolutely
stable for a period of twelve months, or
the director or officer sells at a time
when the market price is lower than any

*Section 16(b) provides in pertinent part: “For the
purpose of preventing the unfair use of information
which may have been obtained by such beneficial
owner, director, or officer, by reason of his
relationship to the issuer, any profit realized by him
from any purchase and sale. or any sale and
purchase, of any equity security of such issuer
{other than an exempted security) within any period
of less than six months, unless such security was
acquired in good faith in connBction with a debt
previously contracted. shall inure to and be o
recoverable by the issuer, irrespective of any
intention on the part of such beneficial owner,
director. or officer in entering into such transaction
of holding the security purchased or of not
repurchasing the security sold for a period
exceeding six months."

3See Smolowe v. Delendo, 136 F. 2d 231, 239 (2d
Cir. 1943)
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acquisition price during the twelve
month period, in all likelihood at least
one dividend reinvestment will exist
based on a market price lower than that
price at which the director or officer
sold. Thus, officers and directors who
sell securities acquired through a
dividend reinvestment plan at a profit
must tender to the issuer the difference
between the market price at the time of
sale and the acquisition price, which
would include the discount. Proposed
Rule 16a-11 was intended to alleviate
such problems. After reviewing the
comment letters received in connection
with the proposed rule the Commission
has determined to adopt Rule 16a-11.

Rule 16a-11 exempts acquisitions of
securities under dividend reinvestment
plans purchased only through the
reinvestment of dividends and/or
interest from the reporting requirements
of Section 16(a) *and the liability
provisions of Section 16(b). Securities
acquired through individual cash
contributions which may be permitted
under the plan are not covered by the
rule and must therefore be reported
under Section 16(a) and would be
subject to Section 16(b)'s liability
provisions. In addition, the final rule is
restricted to dividend reinvestment
plans whose terms are available to all
security holders in the class for which
the dividends or interest are being paid.
Certain Findings

As required by Section 23(a)(2) of the
Exchange Act, the Commission has
specifically considered the impact which
the new rule would have on competition
and has-concluded that it imposes no
significant burden on competition. In
any event, the Commission has
determined that any possible burden
will be outweighed by, and is necessary
and appropriate to achieve, the benefit
of this rule to investors and registrants.

Section 16(a) reads in pertinent part: “Every
person who is directly or indirectly the beneficial
owner of more than 10 per centum of any class of
any equity security [other than an exempted
security) which is registered pursuant to section 12
of this title, or who is a director or an officer of the
issuer of such security. shall file, at the time of the
registration of such security on a national security
exchange or by the effective dale of a registration
statemenlt filed pursuant to section 12(g) of this title,
or within ten days after he becomes such beneficial
owner, direclor, or officer, a statement with the
Commission . . . of the amount of all equity
securities of such issuer of which he is the
beneficial owner, and within ten days after the
close of each calendar month thereafter, if there has
been a change in such ownership during such
month, shall file with the Commission . . . a
statement indicating his ownership at the close of
the calendar month and such changes in his
ownership as have occurred during such calendar
month.

Text of Amendment

Accordingly, 17 CFR Part 240 is
amended by adding a new § 240.16a-11
to read as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

§ 240.16a-11 Exemption for acquisitions
under dividend reinvestment plans.

Any acquisition of securities resulting
from reinvestment of dividends or
interest shall be exempt from section 16
if it is made pursuant to a plan providing
for the regular reinvestment in such
securities of dividends payable thereon
or of dividends or interest payable on
other securities of the same issuer,
Provided, That the plan is made
available on the same terms to all
holders of securities of the class on
which the reinvested dividends or
interest are being paid.

(Secs. 16, 23(a), 48 Stat. 896, 901; 15 US.C.
78p, 78w(a))

The Commission is adopting this rule
pursuant to the Securities Exchange Act
of 1934, particularly sections 16 and
23(a).

By the Commission.

Shirley Hollis,

Assistant Secretary.

May 14, 1980.

[FR Doc. 80-15563 Filed 5-20-80; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 292
[Dockets Nos. RM79-54 and RM79-55]

Small Power Production; Order
Granting in Part and Denying in Part
Rehearing of Orders Nos. 69 and 70,
and Amending Regulations

Issued: May 15, 1980.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Order granting in part and
denying in part rehearing of order Nos.
69 and 70, and amending regulations.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
hereby adopts an order granting in part
and denying in part petitions for
amendment of Order Nos. 63 and 70.
The Order amends four sections of the
Commission's rules involving small
power production. The amendments
involve the definition of “total energy
input,” general requirements for

qualification of new dual-fuel
cogeneration facilities, fuel use criteria
for qualifying small power production
facilities, and the exemption of
qualifying facilities from sections 19 and
20 of the Federal Power Act.

EFFECTIVE DATE: May 15, 1980.

FOR FURTHER INFORMATION CONTACT:
Adam Wenner, Office of the General

Counsel, 825 North Capitol Street,

N.E,, Washington, D.C. 20426, (202)

357-9338, or
Glenn Berger, Office of the General

Counsel, 825 North Capitol Street,

N.E., Washington, D.C. 20426, (202)

357-8364,

SUPPLEMENTARY INFORMATION:

In the matter of Small Power
Production and Cogeneration
Facilities—Rates and Exemptions,
Qualifying Status; order granting in part

-and denying in part rehearing of order

Nos. 69 and 70, and amending
regulations.

On February 19, 1980, the Federal
Energy Regulatory Commission
(Commission) issued Order No. 69, the
“Final Rule Regarding the
Implementation of Section 210 of the
Public Utility Regulatory Policies Act of
1978" (PURPA) in Docket No. RM79-55."
The Commission received six
applications for rehearing or
reconsideration.?

145 Fed. Reg. 12214 (February 25, 1980).

?Southern Company Services, Inc. (March 14,
1980), Essex Development Association (March 14,
1980), American Electric Power Service Corporation
(March 14, 1980), Edison Electric Institute (March 20,
1980), Consolidated Edison Company and Boston
Edison Company (March 20, 1880}, and Colorado-
Ute Electric Association. Inc. (April 11, 1980).

The Commission notes that, while there is no
express stalutory right to rehearing of rules issued
under section 210 of PURPA, there is a statutory
right to rehearing of rules issued under section 201
of PURPA, which amended the Federal Power Acl
(FPA) by adding sections 3(17}-3(22). The
Commission's view is thal Congress, in
incorporating by reference the enforcement
provision of the Federal Power Act {Section 210h of
PURPA), intended also to incorporate by reference
the rehearing and judicial review provision of the
Federal Power Act.

In addition, a case involving the Natural Gas Act
and the Natural Gas Policy Act of 1978, the Court
observed that

* * *itis often not possible to draw a precise
line separating the boundaries of the twe Acts.
Implementation of many NGPA Provisions requires
conduc! by FERC authorized under both Acts. As a
resull, the promulgation of rules may entail the
exercise of authority under both the NGA and the
NGPA. Ecee, Inc. v. Federal Energy Regulatory
Commission, 611 F.2d 554, 564-566 (5th Cir. 1980).

The Commission notes that section 210 of PURPA
and sections 3(17)-3(22) of the FPA. as added by
section 201 of PURPA, are. to a large extent,
interrelated. Section 201 of PURPA establishes the
criteria and procedures by which a cogeneration or
small power production facility can become a
“qualifying” facility; section 210 of PURPA
establishes rates for sales and purchases of electric
power between qualifying facilities and electric

Footnotes continued on next page
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On March 13, 1980 the Commission
issued, in Docket No. RM79-54, Order
No. 70, the “Final Rule Establishing
Requirements and Procedures for a
Determination of Qualifying Status for
Small Power Production and
Cogeneration Facilities." 3 That rule
established criteria and procedures
whereby small power production and
cogeneration facilities could determine
if they were eligible to receive the rate
benefits and exemptions set forth in the
Commission's rules implementing
section 210 of PURPA.

The Commission received four
petitions for rehearing of Docket No.
RM79-54.*

With the exception of arguments
discussed below, these applications
raised no new matters of fact or law.

Order No. 69

Interconnection § 292.303(c).
Consolidated Edison Company (Con Ed),
Boston Edison Company, and Edison
Electric Institute (EEI) recommended
that the Commission determine that the
interconnection procedures set forth in
sections 210 and 212 of the Federal
Power Act (FPA) are applicable to
qualifying facilities, rather than
requiring electric utilities to interconnect
with a qualifying facility as an act
included within the obligation to
purchase, and not requiring an
evidentiary hearing and the rendering of
certain findings required under sections
210 and 212 of the FPA. In the final rule,
the Commission observed that section
212(e) of the FPA provides that no
provision of section 210 of the FPA
should be treated as an exclusive means
of obtaining relief.® The Commission
interpreted this provision to mean that
the existence of any authority under
section 210 of the FPA to require
interconnection should not be

Footnotes continued from last page
utilities, and exempts qualifying facilities from
certain State and Federal regulation. The
relationship between the FPA and PURPA in this
proceeding is thus similar to that between the NGA
and the NGPA. For the reasons set forth in Ecee, the
issues will be more clearly delineated, and the task
of separating interrelated sections will be obviated,
if these rulemakings are subject to review in the
same forum, The Commission expects that any
review of its order on rehearing in Docket Nos.
RM79-54 and RM79-55, would occur in the Courts of
Appeal, pursuant to section 313(h) of the FPA.

*45 FR 17958 (March 20, 1980).

*Southern Company Services, Inc. (April 11,
1880), Consolidated Edison Company (April 14,
1880), Southern California Gas Company (April 14,
1980), Elizabethlown Gas Company (April 14, 1980).

*Section 212(e) of the FPA states that no
provision of section 210 of the FPA shall be treated
"(1) as requiring any person to utilize the authority
oi such section 210 or 211 in lieu of any authority of
law, or (2) as limiting, impairing, or otherwise
affecting any other authority of the Commisson
under any other provision of law.

»

interpreted as exclusive of any other
interconnection authority available
under any other law. The Commission
interpreted section 210(a) of PURPA as
providing a broad grant of authority to
prescribe rules necessary to encourage
cogeneration and small power
production, including the authority to
require interconnection.

In their application, Con Ed and
Boston Edison argued that the fact that
Congress prohibited the Commission
from exempting any qualifying facility
from the provisions of sections 210 or
212 of the FPA renders moot or
irrelevant the express ability of the
Commisison to resort to other authority
to require interconnections. They state
that while section 210(a) of PURPA
provides the FERC with a broad
mandate to prescribe rules as it
determines necessary, the Congress, in
section 210(e) specifically prohibited the
Commission from exempting any
qualifying facility from the provisions of
sections 210 or 212 of the FPA. As a
result, Con Ed and Boston Edison claim
that to read section 210(a) of PURPA as
granting the “very authority specifically
denied in section 210(e) of PURPA is to
render the latter subsection utter
surplusage.”

The primary question arising from
these claims is the proper interpretation
of section 210(e)(3)(B) of PURPA, which
provides that qualifying facilities cannot
be exempted from sections 210, 211, and
212 of the FPA.

Section 210 of the FPA grants to
electric utilities, Federal power
marketing agencies, and qualifying
congenerators any small power
producers the right to apply for a
Commission order requiring
interconnection. The “target” of such an
interconnection order can be “any
cogeneration facility, and small power
production facility, or the transmission
facilities of any electric utility.”®

Thus, in the procedures set forth in
sections 210 and 212 of the FPA,
qualifying facilities may either be
applicants for interconnection orders, or
targets of such interconnection orders.
These sections confer upon qualifying
facilities the right fo apply for
interconnection orders; they also impose
on qualifying facilities the obligation
and liability to be subjected to
interconnection orders.

Section 210(e) of PURPA sets forth
categories of State and Federal laws
from which qualifying facilities can be
exempted. The intent of this exemption
is to remove the burden associated with
being subjected to regulations as an
electric utility under the FPA, the Public

¢ Section 210{a)(1)(A}, Federal Power Act.

Utility Holding Company Act, and State
laws regulating rates and financial
organizations of electric utilities. The
Joint Explanatory Statement of the
Committee of Conference (Conference
Report) accompanying PURPA states
that rate regulation of qualifying
facilities is to be done in a "less
burdensome manner than traditional
utility-rate regulation.” It further notes
that

[t]he establishment of utility type regulation
over (cogeneration and small power
production facilities) would act as a
significant disincentive to firms interested in
cogeneration and small power production.®

Thus, by exempting qualifying
facilities from this type of regulation,
Congress relieved them from liabilities
and requirements to which others (viz.,
non-qualifying facilities) are subject.
Use of the word “exempt” in this
context is consistent with its definition:
“to release or deliver from some liability
or requirement to which others are
subject.”® To “exempt” qualifying
facilities does not mean to deny them a
privilege or right to which they would
otherwise be entitled; to exempt means
to relieve of undesirable responsibility
or obligation.

Sections 210 and 212 provide that, if
the Commission makes certain
determinations, it can impose
obligations on qualifying facilities,
including requiring the physical
connection of the qualifying facility with
the applicant, the sale or exchange of
electric energy, or an increase in
transmission capacity necessary to
carry out these provisions. The
Commission believes it is from these
obligations that section 210(e)(3)(B)
provides that qualifying facilities may
not be exempted. Unlike the
interpretation proffered by Con Ed and
Boston Edison this reading comports
with the plain meaning of the statute
and with the accepted use of the
language. And because qualifying
facilities remain liable to being a target
to an order under sections 210 and 212
of the FPA, section 210(e)(3)(B) is not
“render{ed] utter surplusage.”'°

Under Con Ed's and Boston Edison's
reading, section 210(e)(3)(B) of PURPA
would also mean that qualifying
facilities may not be exempted from
applying under section 210 of the FPA to
the Commission for an order requiring

7Conference Report in H.R. 4018, Public Utility
Regulatory Policies Act of 1978, H.R. Rep: No. 1750,
95th Cong., 2d Sess. 97 (1978).

S1d.

® Webster's Third New International Dictionary
(1976).

19 Petition for Rehearing and Reconsideration,
Con Ed and Boston Edison, supra note 1, mimeo at
6.
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interconnection. The Commission notes
that the ability to apply for an
interconnection order is not a duty,
liability, or requirement to which a
qualifying facility is subject; it is a grant
of standing to request the Commission
to impose an obligation on another party
(viz., a target of an interconnection
order).*!

Under Con Ed's reading, the
Commission may not “exempt” a
qualifying facility from this statutory
privilege. Since, as noted previously, to
exempt means to relieve of liabilities,
and not be excluded from rights or
privileges, this interpretation does not
seem consonant with the plain meaning
of the statutory language. -

Transmission § 292.303(d). Southern
Company Services, Inc. (Southern
Company), stated that § 292.303(d)
appears to prohibit an electric utility
transmitting from a qualifying facility to
another electric utility from levying a
transmission charge. This interpretation
is not the one intended by the
Commission. The sentence in question
states that “[t]he rate for purchase by
the electric utility to which such energy
is transmitted * * * shall not include any
charges for transmission.” This phrase is
intended to limit the amount that the
utility to which electric energy is
ultimately delivered must pay. This
sentence provides that the purchasing
utility need purchase this energy at a
rate which reflects the costs it can avoid
as a result of making such a purchase,
and that any costs incurred to deliver
the energy to it are the responsibility of
the selling qualifying facility. (The
transmitting utility may, however, agree
to bear some or all of the transmission
costs.)

The Commission does intend that an
electric utility which transmits energy
from a qualifying facility to another
electric utility be permitted to receive
reimbursement for this transmission
service. As noted by Southern Company
Services, this intent is expressed in the
preamble, where the Commission stated:

In the case of electric utilities not subject to
the jurisdiction of this Commission, these
(transmission) charges should be determined
under applicable State law or regulation
which may permit agreement between the
qualifying facility and any electric utility
which transmits energy or capacity with the
consent of the qualifying facility. For utilities
subject to the Commission's jurisdiction
under Part II of the Federal Power Act, these

' Indeed, the ability to apply for an order
imposing an obligation to wheel or transmit power
was nol conferred upon qualifying facilities; thus
exclusion from being an applicant is an important
distinction between sections 210 and 211 of the FPA.

charges will be determined pursuant to Part
1L

Southern Company recommends that
these provisions be added to section
292.303(d), in place of the sentence
which provides that rates for purchases
shall not include any charges for
transmission. The Commission believes
that the provision as issued is
acceptable. With this clarification, the
proper interpretation should be clear.

Exemptions § 292.601(b). On March
19, 1980, Essex Development Associates
(Essex] filed a Motion for Clarification
of Order No. 89. Essex observed that the
Commission did not exempt qualifying
facilities from sections 19 and 20 of the
Federal Power Act (FPA or Act), Essex
stated that these sections provide the
Commission with discretionary
jurisdiction to regulate rates and the
issuance of securities by licensees under
Part I of the Federal Power Act. Essex
contends that the intent of section 210 of
PURPA and of Order No. 69, is to
eliminate utility-type regulation of
cogenerators and small power
producers, without regard to the status
of the facility as a licensee under Part I
of the Federal Power Act. Essex
requests that the Commission amend
Order No. 69 to exempt qualifying
facilities from sections 19 and 20 of the
FPA, or that the Commission waive its
rights under sections 19 and 20 to
regulate a qualifying small power
producer.

It should be noted that section
210(e)(3)(C) of PURPA provides that no
qualifying facility may be exempted
from

* ..

any license or permit requirement
under Part I of the Federal Power Act, any
provision under such Act related to such a
license or permit requirement, or the
necessary authorities for enforcement of any
such requirement.

The threshold question is whether this
section should be interpreted to prevent
the exemption of qualifying facilities
from sections 19 and 20 of the Federal
Power Act.

The intent of section 210(e) of PURPA,
and of § 292.601 of the Commission’s
regulations (exemption to qualifying
facilities from the Federal Power Act), is
to remove the disincentive associated
with utility-type regulation.’® In Order
No. 69, the Commission exempted
qualifying facilities from cost-of-service
regulation of rates, and from regulation
of securities to which jurisdictional
public utilities are subject under Part II
of the Federal Power Act. In addition,

2Order No. 70 supra, mimeo at 32.

1 Conference Report in H.R. 4018, Public Utility
Regulatory Policies Act of 1978, H.R. Rep. No. 1750,
95th Cong., 2nd Sess. 98 (1978).

within the statutory parameters, the
Commission exempted qualifying
facilities from regulation as electric
utilities under the Public Utility Holding
Company Act, and from State regulation
of rates and financial organization.

Regulation under Part II of the Federal
Power Act chiefly involves regulation of
rates and financial organization, while
regulation under Part I of the Act
concerns the licensing of hydroelectric
projects. A licensed project under Part |
of the Federal Power Act may also be a
qualifying small power producer, if it
meets the size and ownership
requirements set forth in Order No. 70.%

In pertinent part, section 19 of the
Federal Power Act provides that, as a
condition of a license, a licensee
“developing, transmitting, or distributing
power for sale or use in public service,”
shall abide by the rate and service
regulation of any duly constituted
agency of the State in which such
service is provided. If power is provided
in a State in which there is no
authorized regulatory commission to
regulate the rates for sales of power, or
the issuance of securities by a licensee,
jurisdiction is conferred on the
Commission to regulate these matters.

Section 20 of the FPA provides that,
with regard to power from a licensed
project that enters interstate or foreign
commerce, the rate charged shall be
“reasonable, nondiscriminatory, and
just to the customer,” and all
“unreasonable discriminatory and
unjust rates™ are prohibited. It provides
that if any State affected has not
established a commission to enforce
these requirements, or to regulate the
issuance of securities, or if any parties
or States are unable to agree on
appropriate regulation, jurisdiction is
conferred on the Commission to regulate
these activities.

The Commission observes that most
of the provisions of Part I of the Act
impose conditions and restrictions on
the construction and operation of
hydroelectric facilities, which require
that licensed projects comply with
comprehensive development of the
nation’s waterways. As a result, the
Commission perceives no inconsistency

¥ Section 292.206 of the Commission’s rules

provides that a facility cannot qualify if more than
50 percent of the equity interest in the facility is
held by an electric utility or utilities, or public utility
holding companies. Section 292,204(a) provides tha!
the power production capacity of a qualifying
facility may not exceed 80 megawatts. Pursuant to
§ 292.601 (Order No. 69), only small power
production facilities of 30 mw or less are exempted
from the Federal Power Act, the Public Utility
Holding Company Act, and State regulation, except
biomass facilities between 30 and 80 megawatts,
which are exempt from State regulation and from
the Public Utility Holding Company Act.
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in exempting licensed projects that are
qualifying facilities from State and
Federal regulation of rates and financial
organization, and maintaining Federal
regulation of the physical structure of
such facilities, and their manner of
operation. The Commission believes
that the limitation on exemption frem
the Federal Power Act set forthin
section 210(e)(3)(C) of PURPA was
intended to ensure that licensees comply
with the requirements concerning
comprehensive development of
waterways, and ensure that they do not
build or operate hydroelectric projects
in a manner inconsistent with the public
interest.

Nowhere in the legislative history of
section 210, or in the Conference Report,
does there appear any indication that
qualifying facilities that are licensed
hydroelectric projects were intended to
be singled out for utility-type rate or
securities regulation. To subject these
licensed projects to such regulation
would be inconsistent with the intent of
this section of PURPA—to encourage
cogeneration and small power
production. Thus, the Commission finds
no basis to subject small power
producer licensees to regulation under
sections 19-and 20 of the Act, when they
would otherwise be exempted from
utility-type regulation at both the
Federal and State levels.™

Moreover, the Commission finds no
basis to believe that section 210 of
PURPA was intended to grant
exemption from the regulations of rates

*The Commission observes that even if
exemption from these provisions were not granted,
the residual grant of authority to the Commission
set forth in sections 19.and 20 is consistent with the
rate and exemption provisions of section 210 of
PURPA, and with Order No. 89. Section 210{b)
providesthat rates for purchasesfrom qualifying
fucilities shall be “just and reasonable to the
electric consumers of the electric utility and in the
public interest, and shall not discriminate against
qualifying facilities.” Section 202.304(a) repeats
these statutory requirements. Section 210(f) of
PURPA and § 292.401 of the Commission's rules
require that, within one year after the Commission's
rules take effect, each State regulatory authority is
to implement the rules issued by the Commission
regarding rates for purchases and sales of electric
energy and capacity between qualifying facilities
and electric ufilities. After State implementation
tukes place, compliance with section 19—whether
viewed as State regulation in the first instance or
residual Federal regulation—would be
accomplished through the State's program
implementing section 210 of PURPA, and Order No.
69. Similarly, the requirements set forth in section 20
regarding the rates for power from licensed projects
are not inconsistent with the requirements of
section 210 of PURPA, or Order No. 69. Again.
regulation under section 210 of PURPA would
constitute the vehicle for regulation under section 20
of the Act. (For qualifying small power production
facilities greater than'30 mw, where the facility is
subject to Commission jurisdiction under Part 11 of
the Federal Power Act, the Commission will
establish rdtes for purchase in accordance with the
avoided cost principles set forth'in § 292.304.)

and financial organization, and yet to
retain the authority to impose regulation
of rates and the issuance of securifies
for one class of small power producers.
Rules of statutory construction
indicate that the Commission should
look to the object to be accomplished.
and the evils sought to be remedied.®
Moreover, a statute should be construed
so as to effectits purpose.'” The
Commission has cited the reference in
the Conference Report regarding its
disincentives associated with “uvtility
type regulation.” It further cites the
Conference Report statement that

T}t is not the intention of the conferees that
cogeneration and small power producers
become subject * * * to the type of
examination that is traditionally given to
electric utility rate applications to determine
what is the just and reasonable rate that they
should receive for their electric power.™®

The authority contained in sections 19
and 20of the Federal Power Act would
reserve to the Commission the authority
to impose this type of utility regulation
on qualifying small power producer
licensees. The possibility that such
regulation will be imposed could reduce
the encouragement of development of
small power production which the
Congress, in section 210 of PURPA, and
the Commission, in Order No. 69,
intended to provide. For the reasons set
forth, the Commission finds it
appropriate to exempt-qualifying
facilities from these sections of the
Federal Power Act.

Accordingly, the Commission amends
§ 292.601(b)(1), so as te exempt
qualifying facilities from sections 19.and
20 of the Federal Power Act.

Order No. 70

Definitions § 292.202. Sections
292.202(i) and 292.202(j), define the
“total energy output” and “total energy
input"” of a qualifying facility. Dividing
the total energy output by the total
energy input indicates the efficiency of
the facility.

In § 292.202(j) of the final rule, energy
obtained from supplementary firing was
inadvertently excluded from the
definition of total energy input. Since
energy from supplementary firing was
not excluded from the definition of total
energy output, the rule would distort the
efficiency of facilities in which large
amounts of energy are supplied from
supplementary firing, making them
appear more efficient than they are.

To correct this unintended result, the
Commission is amending the definition
of total energy input so that it includes

%82 C. ]. S. Statutes § 323.
b e ’d
“Conference Report. supra note 13, at 97.

energy supplied from supplementary
firing. This change will be accomplished
by delefing the clause “'other than
supplementary firing" from the
definition of total energy input.

Ownership § 292.206(b). Southern
California Gas Company (SCGC) and
Elizabethtown Gas Company
(Elizabethtown) contend that
§ 292.206(b) of the Commission's rules
erroneously exclude from qualifying
status facilities owned by public utility
holding companies that are not engaged
in the generation or sale of electricity
otherthan frem cogeneration facilities
or small power production facilities.
Elizabethtown states that the rules do
not prohibit a gas distribution utility
from owning a qualifying facility.

Sections 17(C])(ii) and 18(B)(ii) of the
Federal Power Act require the
Commissien to limit qualifying status to
facilities “owned by persons not
primarily engaged in the generation or
sale of electric power.” Section 292.206
of the Commission's rules prohibits
public utility holding companies from
owning more than 50 percent of the
equity interest of a qualifying facility.

The Commission did not intend to
prohibit companies without any electric
utility interests from owning qualifying
facilities. However, because public
utility holding companies are subject to
many special restrictions, before
changing this provision of its rules, the
Commission believes it appropriate to
consult with the Securities and
Exchange Commission to determine
whether permitting gas holding
companies to 'own qualifying facilities is
consistent with that agency's regulation
of holding companies.

Fuel Use § 292.204(b}(1). Southern
Company takes exception to the fuel use
criteria employed by the Commission in
defining a qualifying small power
production facility under § 292.204(b) of
the rules. In the proposed rule, the term
“primary energy source” was not
defined. In response to several
comments that standards should be
established for determining the primary
energy source, the Commission required
in § 292.204[b)(1) of the final rule that
more than 50 percent of the total energy
input of a qualifying facility be from
biomass, waste, renewable resources, or
any combination thereof.

Southern Company states that a small
power production facility which utilizes
biomass, waste, or renewable resources
as its “primary energy source'’ no more
than 51 percent of the time, complies
with the “sole" use requirement of the
PURPA definition. Southern Company
contends that this standard should be
eliminated in favor of a standard which
requires a small power production
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facility to use a higher percentage of
renewable resources, waste, or biomass.

Two provisions of the rules are
involved in this issue. Section
§ 292.204(b)(2) provides that the oil,
natural gas, and coal used by a
qualifying facility may not, in the
aggragate, exceed 25 percent of the total
energy imput of the facility during any
calendar year. As discussed in the
preamble '® comments received
indicated that effective use of biomass
or waste as fuels can require that as
much as 25 percent of the heat input be
from fossil fuel. To assure that these
renewable resources qualify for the
statutory benefits, the Commission
adopted the 25 percent rule.”

As noted above, § 292.204(b)(1)(i)
provides that more than 50 percent of
the total energy input to a qualifying
small power production facility must be
biomass, waste, renewable resources, or
any combination thereof.

At this time, the Commission believes
that there are virtually no eligible fuels
which are feasible for use by a
qualifying facility to fill the hiatus if it
derives 50 percent of its energy input
from biomass, waste or renewable
reosurces, and 25 percent from oil,
natural gas and coal. The Commission
will accordingly amend this provision of
its rule to require that at least 75 percent
of the total energy input of a qualifying
small power preduction facility be from
biomass, waste, renewable resources, or
any combination thereof.

§ 292.204(b)(2). Southern Company
also contends that the Commission’s 25
percent limit on fossil fuel use by
qualifying facilities is too broad, and is
inconsistent with national energy policy.
Southern Company argues that the
Commission should adopt individual
standards for each category of fossil fuel
use listed in section 201 of PURPA, as
appeared in the notice of proposed
rulemaking.?®

The Commission rejects this petition.
The Commission based the 25 percent
standard on the comments filed which
generally favored a uniform aggregate
standard. Commenters argued that
separate standards for startups, flame
stabilization and outages are
unnecessarily burdensome. They also
claimed that some small power
production technologies would be
severely constrained by one of the
standards while requiring little or no
fossil fuel for other purposes.

¥ Order No. 70, supra, mimeo at 3840,

* These categories include fuel used for ignition,
startup, testing, flame stabilization, and control
uses, and fuel used to alleviate or present
unanticipated equipment outages and emergencies
that would affect public health, safety or walfare.
Section 3(17)(B), FPA.

Additionally, the Commission belives
that to the extent oil and natural gas
remain more expensive than other
energy sources available to small power
producers, there is an economic
disincentive to use more fossil fuel than
is absolutely necessary.

Southern Company stated that the
Commission’s rules are inconsistent
with standards promulgated under the
Powerplant and Industrial Fuel Use Act
of 1978 (FUA). The Commission notes
that the FUA is intended to encourage
the burning of coal in conventional
power plants and industrial fuel burning
plants. In contrast, sections 201 and 210
of PURPA are intended to encourage the
cogeneration and electric generation
through the use of biomass, waste, and
renewable resources. Coal may not be
used by a qualifying small power
production facility as a primary energy
source. Southern Company argues that
the Commission should adopt, in its
rules, the definition of “primary energy
source” set forth in the interim rules
implementing the FUA. These rules
provide that a facility's consumption of
oil and gas may not exceed five percent
of the facility's annual Btu output. While
the use of five percent gas or oil may be
sufficient in combination with coal fuel,
the burning of biomass or waste can
require a greater use of gas or oil.
Comments indicate that if the
Commission were to adopt the more
stringent five percent standard, the
operation of many of these energy
sources would not be feasible.
Consequently, the Commission does not
find that its rules are inconsistent with
FUA standards, and rejects this
proposed revision of the rules.

§8§ 292.203(b) and 292.205. Southern
Company and Con Ed submit that the
Commission's rules are inconsistent
with national energy policy in that they
allow cogeneration facilities to burn oil
and natural gas. Both petitioners request
that the Commission amend its rules to
include fuel use criteria for cogeneration
facilities which the Commission
determines to be qualifying cogeneration
facilities. The result, they contend, of the
Commission's failure to include fuel use
restrictions is to authorize the burning of
oil or natural gas for generation of
electricity in cogeneration units, which
will displace electricity generated by
coal, nuclear or hydro power.

Numerous comments on this issue
were submitted during the rulemaking
process. First, the Commission notes
that these rules do not authorize any
facility to burn oil or gas in
contravention of any applicable Federal,
State or local laws or regulations.
Rather, their effect is to make facilities,

some of which may be authorized to
burn fossil fuels under other statutory
authority, such as the FUA, eligible for
the rate and exemption privileges set
forth in section 210 of PURPA.

As noted in the preamble *' the
Commission believes that the legislative
history, Congressional intent, and
national energy policy support the use of
oil and gas in cogeneration facilities.
Section 206(c)(3) of the Natural Gas
Policy Act, authorized the Commission
to exempt gas used by qualifying
cogeneration facilities from incremental
pricing surcharges.

Furthermore, the Commission believes
that economics will make the
displacement of nuclear coal or hydro
generated electricity by a cogenerator
using oil or natural gas a rare
occurrence. In most cases, electricity
generated by a cogenerator using oil or
gas fuels is more expensive than
electricity generated by nuclear, coal or
hydro facilities. As a result, market
forces, rather than an additional layer of
Federal fuel use regulation, can
effectively determine the appropriate
use of oil or gas. For the above reasons
the Commission denies the petition for
amendment of this section of the rule.

Notice § 292.207. Southern Company
and Con Ed petitioned the Commission
to amend § 292.207 of its rules. This
provision requires all qualifying
facilities to furnish notice to the
Commission of their status as qualifying
facilities, and to provide a brief
description of the facility and other
pertinent data. The petitioners requested
that the Commission require an
applicant for certification of qualifying
status intending to interconnect with a
utility to furnish notice to the
appropriate State regulatory authority
and the utility with which it would
interconnect.

The Commission has recently
amended § 292.207(b)(6) of its rules. **
This amendment requires that all
applications for Commission
certification of qualifying status include
a notice of such request for publication
in the Federal Register. The Commission
believes that publication will provide
adequate notice of applications for
qualifying status, The Commission,
therefore, rejects the petitions for
amendment of § 292.207 of its rules.

Southern Company also petitioned the
Commission to amend § 292.207(c) of the
rule. This paragraph states that an
electric utility is not required to

# Order No. 70, supra, mimeo at 24-26.

2 Amendment to Final Rule Providing That
Applications For Commission Certification of
Qualifying Status Contain a Notice for Publication
in the Federal Register, Order No. 70-A, Docket No.
RM79-54, May 5, 1980.
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purchase electric energy from a
qualifying facility of 500 kilowatts or
more until 90 days after the facility
notifies the utility that it qualifies, or
that it has applied to the Commission for
qualification. Southern Company
contended that this section implies that
a utility is derelict if it does not begin
purchasing power from a qualifying
facility over 500 kilowatts within 90
days after the facility has notified the
utility or applied to the Commission for
certification as a qualifying facility.
Southern Company believes that 90 days
is not a sufficient time period in which it
can adjust its system to receive the
generation output of the qualifying
facility. Southern Company requested
amending § 292:207(c) to allow for a
“reasonable time” in which’it must
begin purchasing power from a
qualifying facility.

Southern Company has erroneously
interpreted § 292.207(c). Section
292.207(c) must be read in conjuction
with § 292.207(b)7 and § 292.306. These
sections provide that a utility is required
to purchase pewer from a qualifying
facility only if the facility meets all
safety requirements, and pays for the
appropriate interconnection costs as
determined by the State regulatory
authority, The 90-day requirement set
out in § 292.207(c) establishes a
minimum time period in which a utility
must purchase power from a qualifying
facility which has met all other
applicable safety and interconnection
requirements of the regulations. A ulility
need not purchase power from a
qualifying facility until it meets these
requirements, even if the 90-day period
has elapsed. The Commission believes
this interpretation of the regulation
allows for a reasonable time period in
which a utility must purchase power
from a qualifying facility. Therefore, the
Commission rejects the petition for
amendment of this section.

Procedures for Obtaining Qualifying
Status § 292,07, Con Ed states that the
self-certifying procedure for obtaining
qualifying status fails to inform utilities
whether a particular facility is qualified.
Under the proposed rule, all
determinations of qualifications would
have required Commission action on a
case-by-case basis. Comments received
indicated that when no affected party
questions the eligibility of a facility,
there is no need to require filing for
qualification. As noted in the preamble
to Order No. 70, the initiation of
negotations.concerning purchase and
sale arrangements allows for the flow of
information between potential
qualifying facilities and affected electric

utilities.?* If a utility considers that a
facility does not qualify, it is not
obligated to purchase its electric output.
In such cases, the facility may seek
Commission certification under

§ 292.207(b). The Commission expects
that, for the great majority of facilities
requesting that utilities purchase their
electric output, there will be no
disagreement as to their eligibility. In
questionable cases, the rules as issued
provide for Commission determination
of the facility’'s status. Thus, the
Commission perceives no need to
require additional paperwork in
uncontested determinations.

§ 292,206(d). Con Ed requested that
the Commission amend § 292.206(d) to
include a mechanism for monitoring
facilities to assure that the requirements
for obtaining qualifying status continue
to be met.

The Commission believes that the
administrative costs associated with
monitoring large numbers of qualifying
facilities would be prohibitive. The
Commission notes that section 201 of
PURPA amended the Federal Power Act,
and that these rules fall under the ambit
of the enforcement provisions of
sectiens 314 -and 316 of the FPA. Under
these provisions, an applicant that
ceases to meet the requirements for
qualifying status, and fails to notify the
Commission pursuant to § 292.207(d)(2)
may be subject to civil and criminal
penalties. The Commission will
investigate any complaints that
qualifying requirements are not being
met. As a result, the Commission
believes it is not necessary to establish
a monitoring.system.

Environmental Effects § 292.203(c). In
the Environmental Assessment (EA)
issued with Docket No. RM79-54 %, the
Commission determined that the
incentives provided in this program will
encourage the development of only one
technology, commercial cogeneration
primarily by new diesel engines, at a
level where significant environmental
effects may ocecur in the near-term. Con
Ed contended that spark ignition and
dual-fuel cogeneration engines will also
be widely used in commercial
applications and will produce a
substantial environmental impact.

Con Ed's petition does not refer to the
discussion contained in the Appendices
to the EA, referred to in the
Commission’s Notice accompanying the
EA. In Appendix C the Commission
stated:

* Order No. 70, supra, mimeo-alt 19.

**Nofice of No Significant Impact and Netice of
Intent to Prepare Environmental Impact Statement,
issued March 31, 1980, Docket No. RM79-54, mi

Dual-fuel engines and diesel engines are
likely to be the primary equipment.choice for
commercial cogeneration. Combustion
turbines are large {greater than aboul 1 MW)
and cost about $900 to $1,000/Kw. Thus,
investors would be facing equipment costs of
about $1,000,000 to install one of these units.
Spark ignition engines (similar to large
gasoline-fuel truck engines) are insufficiently
sturdy to warrant their use in continuous
duty cogeneration. Despite the low capital
costs for spark ignition engines compared
with those for diesel engines, repair and
maintenance costs for the former are
substantially higher.

Commescial cogeneration users will use
natural gas as.a fuel for dual-fuel engines
whenever gas is available or less expensive
than diesel fuel. In rural areas and in some
urban areas of the Middle Atlantic region,
natural gas is not available and distillate fuel
use is expected. Thus, in these areas
cogenerators will choose diesel engines. In
large urban areas, because natural gas is
available for potential cogenerators,
cogenerators will install dual-fuel engines to
take advantage of low-priced natural gas,
even though a dual-fuel engine costs 20% to
30% more initially. We cannot precisely
estimate the percent of the 2,500 MW of
capacity that will be found in large urban
areas. We estimate, however, that
cogeneration in larger urban regions may
account for 25 percent to 75 percent of the
total.>s

If gas is available for commercial or
residential use in urban areas in the
Middle Atlantic region, the installation
of a great number of dual-fuel
cogeneration engines in these areas
might adversely affect the environment.
Pending further environmental analysis,
the Commission has decided to require
that dual-fuel cogeneration facilities
obtain qualification on a case-by-case
basis, pursuant to the procedures set
forth in section 292.207(b) of the
Commission's rules. Before permitting
new dual-fuel facilities to qualify, the
Commission will consider the emission
characteristics of the facility, and the
number of qualifying cogeneration
facilities in the vicinity of the applicant.

The Commission Orders: (A) To the
extent not granted above, the
applications for rehearing and
reconsideration of Order Nos. 69 and 70
filed by Southern Company Services,
American Electric Power Service
Corporation, Edison Electric Institute,
Consolidated Edison Company, Boston
Edison Company, Colorado-Ute Electric
Association, Inc., Elizabethtown Gas
Company and Southern California Gas
Company are denied.

(B) Sections 292.202, 292.208, 292.204,
and 292.601 are amended as set forth
below effective on May 15, 1980.

(Public Wtility Regulatory Policies Act of
1978, 16 U.S.C. § 2601, et seq.; Energy Supply

at 44,

®EA, supra, Appendix C, mimeo at 7.
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and Environmental Coordination Act, 15
U.S.C. § 791 el seq.; Federal Power Act, as
amended, 16 U.S.C. § 792 et seq., Department
of Energy Organization Act, 42 U.S.C. § 7101
et seq.; E.O. 12009, 3 CFR 142 (1978])

In consideration of the foregoing, the
Commission amends Part 292 of Chapter
I, Title 18, Code of Federal Regulation,
as set forth below, effective May 15,
1980.

By the Commission.
Kenneth F. Plumb,
Secretary.

1. Section 292.202 is amended in
paragraph (j), to read as follows:

§292.202 Definition.

(j) “total energy input” means the total
energy of all forms supplied from
external sources.

2. Section 292.203 is amended in
paragraph (c¢) by adding at the end
thereof new subparagraphs (3) and (4) to
read as follows.

§292.203 General requirements for
qualification.

* * * * *

L

(c) Interim exclusion.

(3) Pending further Commission
action, any cogeneration facility which
is a new dual-fuel cogeneration facility
which seeks to obtain qualifying status
must follow the procedures set forth in
§ 292.207(b) of this section.

(4) A new dual-fuel cogeneration
facility is a cogeneration facility:

(i) which derives its useful power
output from an internal combustion
piston engine capable of changing
automatically between gas and oil
operation, and

(ii) the installation of which began on
or after May 15, 1980.

3. Section 292.204 is amended in
paragraph (b)(1)(i) to read as follows:

§ 292.204 Criteria for qualifying small
power production facilities.
- - * -~ L

(b) Fuel use. (1)(i) The primary energy
source of the facility must be biomass,
waste, renewable resources, or any
combination thereof, and more than 75
percent of the total energy input must be
from these sources. * * *

4, Section 292.601 is amended in
paragraph (b)(1), to read as follows:

§292.601 Exemption to qualifying
facilities from the Federal Power Act.

(b) General rule. Any qualifying
facility described in paragraph (a) shall
be exempt from all sections of the
Federal Power Act, except:

(1) Sections 1-18, and 21-30; * * *
[FR Doc. 80-15608 Filed 5-20-80; 8:45 am]
BILLING CODE 6450-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 355

Leather Handbags From Brazil;
Revocation of Countervailing Duty
Order

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Revocation of countervailing
duty order.

suMMARY: This notice is to advise the
public that the countervailing duty order
on leather handbags from Brazil is being
revoked under section 104 of the Trade
Agreements Act of 1979.

EFFECTIVE DATE: May 21, 1980.

FOR FURTHER INFORMATION CONTACT:
Stephen Nyschot, U.S. Department of
Commerce, International Trade
Administration, Office of Compliance,
Room 1126, Washington, D.C. 20230;
telephone (202) 377-2209.
SUPPLEMENTARY INFORMATION: A notice
entitled “Countervailing Duties; Leather
Handbags from Brazil,” T.D. 76-3, was
published in the Federal Register of
January 12, 1976 (41 FR 1741). The notice
stated that it had been determined that
exports of leather handbags from Brazil
were provided bounties or grants, within
the meaning of section 303 of the Tariff
Act of 1930, as amended (19 U.S.C.
1303).

Accordingly, imports of leather
handbags from Brazil were subject to
countervailing duties. On July 13, 1976, a
notice entitled “Waiver of
Countervailing Duties,”" T.D. 76-192,
concerning the subject merchandise was
published in the Federal Register (41 FR
28787). The notice stated that the
assessment of countervailing duties had
been waived based on actions taken by
the Government of Brazil to phase out
the bounties or grants determined to
exist.

Under the provisions of section 104 of
the Trade Agreements Act of 1979 (19
U.S.C. 1671 note, 93 Stat. 190), the
subject case was entitled to expeditious
injury consideration by the U.S.
International Trade Commission (ITC).
However, the original petitioner for the
investigation, the National Handbags
Association, informed the ITC that it
wished to withdraw its petition and
requested that the investigation be
terminated. The ITC published a notice

in the Federal Register of March 5, 1980
(45 FR 15348), accepting the withdrawal
of the petition and terminating its
investigation. Commerce was then
informed of the ITC’s action in this
matter.

Given the request of the petitioner and
the action taken by the ITC, and in
accordance with section 104 of the
Trade Agreements Act, Commerce
hereby revokes T.D. 76-3 with respect to
all entries of dutiable leather handbags
from Brazil which have nof been
liquidated, or the liguidation of which
has not become final, on or after May 21,
1980.

Customs officers will be instructed to
proceed with liquidation of all such
entries without regard to countervailing
duties. All previous entries of this
merchandise are still eligible for the
waiver of countervailing duties.

The table in section 355, Annex III,
Commerce Regulations (19 CRF 355,
Annex III, 45 FR 4949), is amended
under the country heading “Brazil”, by
deleting from the column headed
“Commodity", the words “Leather
handbags"; from the column headed
“Treasury Decision", the numbers "76-
3"; and from the column headed
“Action”, the words “Bounty declared-
rate”,

Dated: May 16, 1980.
John D. Greenwald,
Deputy Assistant Secretary for Import
Administration.
[FR Doc. 80-15592 Filed 5-20-80; 8:45 am)
BILLING CODE 3510-25-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 203, 204, 213, 220, 235
and 240

[Docket No. R-79-687]

Mutual Mortgage Insurance and
Insured Home Improvement Loans

AGENCY: Department of Housing and
Urban Development (HUD). \

ACTION: Final rule.

SUMMARY: HUD is issuing a final rule
which will enable the Department to
facilitate the improvement and
rehabilitation of existing one-to-four unil
homes through the insurance of
mortgage loans, including advances
during the rehabilitation period.
Mortgages may be used to: (1)
rehabilitate an existing one-to-four unit
structure which would be used for
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residential purposes; (2) rehabilitate
such a structure and refinance the
outstanding indebtedness on such
structure and the real property on which
the structure is located; (3) rehabilitate
such a structure and the purchase of the
structure and the real property on which
it is located.

EFFECTIVE DATE: June 20, 1978.

FOR FURTHER CONTACT: John |. Coonts,
Acting Director, Single Family
Development Division, Room 9270,
Office of Single Family Housing,
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washington, D.C. 20410, (202) 755-6720.
This is not a toll free number.
SUPPLEMENTARY INFORMATION:

Background

These regulations have been
developed to comply with Public Law
95-557, Section 101(c)(1) of the Housing
and Community Development Act of
1978, which amended Section 203(k) of
the National Housing Act of 1934. This
legislation revised the Section 203(k)
loan program from simply an insured
home improvement loan to a broader
insured rehabilitation loan which may
also include refinancing or acquisition of
the property to be rehabilitated. The
maximum mortgage amount, mortgage
term, and interest rate will be the same
as permitted under Section 203(b). These
loans will be available for one-to-four
family properties.

To compensate the lender for the
additional cost of partial mortgage
disbursements and inspections of
rehabilitation, the lender may charge a
two and one-half percent loan
origination fee or $350, whichever is
greater, for the portion of the loan which
is allocated to rehabilitation. Also, the
borrower is permitted to pay fees in the
nature of discounts on the rehabilitation
portion of the loan. This is necessary
because there will be no seller to absorb
the charges applicable to the
rehabilitation portion of the loan.
Proposed regulations were published on
August g, 1979. The final regulations
contain five significant changes from the
proposed regulations, all of which were
made in response to issues raised by
both Departmental and public comment.

Within the sixty day public comment
period the Department received five
letters of comment. The major comments
were the following:

1. Comment: The proposed six month
limit on the period of rehabilitation will
not be sufficient in all cases.

Response: The Department recognizes
the need for flexibility in certain
rehabilitation endeavors and has
deleted the time limit from the final

regulations. It is the responsibility of the
lender and the borrower to see that the
rehabilitation is completed in a timely
manner.

2. Comment: The insurance of
advances should be permitted on second
mortgages.

Response. From a lending and
insuring position, there is a higher
degree of risk involved in the insuring of
the mortgage during the rehabilitation of
a property. Because of this risk, it is
believed that the Department should
hold a first mortgage position during the
rehabilitation phase when this risk is ~
greatest. This position will be reviewed
once the Department has gained some
experience with the program.

3. Comment: The proposed regulations
require the loan amount to be based
upon the HUD estimate of value. Value
is to be determined as the lesser of (a)
the value of the property before
rehabilitation plus the costs of the
rehabilitation, or (b) the estimate of the
value of the property after
rehabilitation. This rule requiring the
lesser of the two should be changed to
the greater of the two, to provide a
suitable margin to make the program
viable.

Response: A lack of demand, and
therefore market value, could result in
certain situations where rehabilitation
would not be economically feasible. At
the same time, the Department believes
that a rehabilitation endeavor could be
an acceptable risk in circumstances
where the cost exceeds the market value
of the property. In situations where the
value of the property before
rehabilitation plus the costs of
rehabilitation were to substantially
exceed the market value of the property
upon completion, this discrepancy of
indebtedness greater than market value
would place the mortgagor and the
Department in.a potentially harmful
situation. In response to this comment,
and to comments from within the
Department, a change from the proposed
regulations has been made to the
method of determining the maximum
mortgage amount. The loan amount will
be based on the HUD estimate of value.
Value is to be determined as the lesser
of (a) the value of the property before
rehabilitation plus the costs of the
rehabilitation, or (b) 110 percent of the
estimate of the value of the property
afer rehabilitation. Additionally, the
final regulations provide for
circumstances under which the market
value limitation on the maximum,
mortgage amount would not be
applicable.

Two changes were made as a result of
Departmental and public comments
received after the sixty day comment

period. The two issues raised by these
comments were the following:

1. Comment: The proposed regulations
permit the lender to charge a two and
one-half percent loan origination fee or
$250, whichever is greater, for the
portion of the loan which is allocated to
rehabilitation. The $250 is not adequate
compensation to cover the cost to a
lender who originates a mortgage with
less than $10,000 allocated to
rehabilitation.

Response: The final regulations have
been changed to permit the lender to
charge a fee of two and one-half percent
or $350, whichever is greater, for the
portion of the loan which is allocated to
rehabilitation.

2. Comment: The proposed regulations
stipulate that the rehabilitation work
must be completed within a six month
period, during which time the borrower
would pay an additional two percent
interest. The amortization of the
mortgage would not begin until
completion of the rehabilitation, or the
end of the six month period, whichever
comes first. These provisions would
prevent a significant number of
mortgage lenders from originating 203(k)
mortgages because the additional two
percent interest is insufficient
compensation to the mortgage lender
who must borrow the mortgage proceeds
for the period beginning with mortgage
origination through the start of
amortization, To effect a viable program
the lender must be permitted to charge a
rehabilitation interest rate high enough
to cover the lender’s cost of funds.

Response. The Department agrees that
current money market conditions would
preclude many mortgage lenders from
originating a 203(k) mortgage at the
HUD single family rate plus two percent.
To accommodate both the mortagage
lender who originates for sale to
investors, and the lender who originates
for his own portfolio, each of whom may
obtain rehabilitation funds at different
costs, the final regulations stipulate that
the 203(k) amortization provisions will
be the same as the standard Section
203(b) mortgage. In this regard the
borrower will not pay a higher interest
rate during the rehabilitation period.

The final regulations reflect the
applicability of Section 203.18a, Solar
Energy System, to the Section 203(k)
mortgage. Section 203.18a allows for an
increase in the maximum mortgage
amount of up to twenty percent for
residences in which solar energy
equipment has been installed.

The regulations have been
consolidated by deleting the former
203(k) regulations (§ 203.51 through
§ 203.102) and changing other parts of
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Section 203 to reflect the new 203(k)
program requirements.

Several format changes were required
in Section 213, Section 220, and Section
240 to reflect the deletion of the former
203(k) regulations since these programs
have many of the same requirements as
the former 203(k). The regulations for
these Sections have thus been rewritten
to reflect appropriate cross references in
Section 203. Several provisions formerly
located in Section 203 have been moved
since they are no longer appropriate to
that program, but continue to be
required by Section 220 or 240.
However, no substantive changes in
these programs are being proposed.

Section 235.15 is changed to permit
insurance of a mortgage under the
Section 235 program if it involves a
property substantially rehabilitated
under the Section 203(k) program.

A Finding of Inapplicability with
respect to the National Enviromental
Policy Act of 1969 has been made in
accordance with HUD procedures. A
copy of this Finding of Inapplicability is
available for public inspection during
regular business hours at the Office of
the Rules Docket Clerk, Office of the
General Counsel, Room 5218,
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washingten, D.C. 20410.

This rule is not listed in the
Department's semiannual agenda of
significant rules, published pursuant to
Executive Order 12044.

Accordingly, Chapter Il is amended as
follows:

1. The title of Part 203 is amended to
read as follows:

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION
LOANS

2. Section 203.27 is amended by
revising (a)(2)(ii) and (a)(4)(ii) to read as
follows:

§ 203.27 Maximum charges, fees or
discounts.

(a} * % %

(2) - L ] .

(ii) $350 or 2% percent of the original
principal amount of the mortgage,
whichever is the greater, with respect to
mortgages on property under
construction or to be constructed where
the mortgagee makes partial
disbursements and inspections of the
property during the progress of
construction.

(4) * kW

(ii) Constructing, repairing or
rehabilitating a dwelling for his own
occupancy; or

3. Section 203.28 is amended by
adding paragraph (f) to read as follows:

§ 203.28 Economic soundness of projects.
- * * * *

(f) To a rehabilitation loan of the
character described in § 203.50.

4. Section 203.43c is amended by
revising (a) to read as follows:

§ 203.43c Eligibility of mortgages
involving a dwelling unit in a cooperative

housing development
- - - * -

4a) The provisions of §§ 203.16a,
203.17, 203.18, 203.18a, 203.23, 203.24,
203.26, 203.37, 203.38, 203.43b, 203.44,
203.45 and 203.50 of this part shall not
apply to mortgages insured under
Section 203(n) of the National Housing
Act.
* - * * *

5. Delete center caption "Open End
Advances” appearing before § 203.44.

6. Section 203.45 is amended by
revising (e) to read as follows:

§ 203.45 Eligibility of graduated payment
mortgage.

(e) Sections 203.21, 203.43, 203.43a,
203.43b, and 203.44 shall not be
applicable to this section.

* * * * *

7. Delete center caption “Insured
Home Improvement Loans" appearing
before § 203.50.

8. Section 203.50 is revised to read as
follows:

§203.50 Eligibility of rehabilitation loans.

A rehabilitation loan which meets the
requirements of this subpart, except as
modified by this section, shall be
eligible for insurance under Section
203(k) of the National Housing Act.

(a) For the purpose of this section—

(1) The term ‘rehabilitation loan’
means a loan, advance of credit, or
purchase of an obligation representing a
loan or advancement of credit, made for
the purpose of financing—

(i) The rehabilitation of an existing
one-to-four unit structure which will be
used primarily for residential purposes;

(ii) The rehabilitation of such a
structure and refinancing of the
outstanding indebtedness on such

structure and the real property on which .

the structure is loecated; or

(iii) The rehabilitation of such a
structure and the purchase of the
structure and the real property on which
it is located; and

(2) The term ‘rehabilitation’ means the
improvement (including improvements
designed to meet cost-effective energy
conservation standards prescribed by
the Secretary and improvements for

accessibility to the handicapped) or
repair of a structure, or facilities in
connection with a structure, and may
include the provision of such sanitary or
other facilities as are required by
applicable codes, a community
development plan, or a statewide
property insurance plan to be provided
by the owner or tenant of the project.

(b) The provisions of § § 203.18 (except
as otherwise provided in §§ 203.50(f) (1)
and (2)), 203.43b and 203.43c shall not
apply to loans insured under this
section.

(¢) The loan shall cover a dwelling
which was completed more than one
year preceding the date of the
application for mortgage insurance and
which was approved for mortgage
insurance prior to the beginning of
rehabilitation.

(d)(2) The buildings on the mortgaged
property must, upon completion of
rehabilitation, conform with standards
prescribed by the Secretary.

(2) Improvements or repairs made
under this section must be designed to
meet cost-effective energy conservation
standards prescribed by the Secretary.

(e) The loan transaction shall be an
acceptable risk as determined by the
Commissioner.

(f) The loan shall not exceed an
amount which, when added to any
outstanding indebtedness of the
borrower which is secured by the
property, creates an outstanding
indebtedness in excess of the lesser of:

(1) The limits prescribed in
§§ 203.18(a) (1) and (2}, 203.18(c), and
203.18a, based upon the sum of the .
estimated cost of rehabilitation and the
Commissioner's estimate of the value of
the property before rehabilitation, or

(2) The limits prescribed in
§§ 203.18(a) (1) and (2), 203.18(c), and
203.18a, based upon 110 percent of the
Commissioner’s estimate of value of the
property after rehabilitation.

(g) The loan limitation prescribed by
paragraph (f)(2) of this section shall not
be applicable where a unit of local
government demonstrates to the
satisfaction of the Commissioner that:

(1) The property is located within an
area which is subject to a community
sponsered program of concentrated
redevelopment or revitalization, and,

(2) The loan limitation prescribed by
paragraph (f)(2) prevents the utilization
of the program to accemplish
rehabilitation in the subject area, and,

(3) The interests of the mortgagor and
the Commissioner are adequately
protected.

(h) The Commissioner may issue a
commitment for the insurance of
advances made during rehabilitation or
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for insurance upon completion of
rehabilitation.

(i) Rehabilitation loans which do not
involve the insurance of advances, the
refinancing of outstanding indebtedness
or the purchase of the property need not
be a first lien on the property but shall
not be junior to any lien other than a
first mortgage. The provisions of
§8 203.15, 203.19, 203.23, 203.24 and
203.26 shall not be applicable to such
loans.

(j) The Commissioner may insure
advances made by the mortgagee during
rehabilitation if the following conditions
are satisfied:

(1) The mortgage shall be a first lien
on the property.

(2) The mortgagor and the mortgagee
shall execute a rehabilitation loan
agreement, approved by the
Commissioner, setting forth the terms
and conditions under which advances
will be made.

(3) The advances shall be made as
provided in the commitment.

(4) The principal amount of the
mortgage shall be held by the mortgagee
in an interest bearing account, trust, or
escrow for the benefit of the mortgagor
pending advancement to the mortgagor
or his creditors as provided in the
rehabilitation agreement.

(5) The loan shall bear interest at the
rate prescribed in § 203.20 on the
amount advanced to the mortgagor or
his creditors and the amount held in an
account or trust for the benefit of the
mortgagor. -

§§ 203.51-203.102 [Reserved]

9. Sections 203.51 through 203.102 are
deleted. _

10. Amend the center caption,
“Insured Home Improvement Loans"
appearing before § 203.440 to read
“Rehabilitation Loans,"

11. Section 203.441 is amended to read
as follows:

§203.441 Insurance of loan.

Upon compliance with the
commitment, the Commissioner shall
insure the loan evidencing the insurance
by the issuance of an insurance
certificate which will identify the
regulations under which the loan is
insured and the date of insurance.

12, Section 203.477 is amended by
adding a new paragraph (c) as follows:

§203.477 Certificate by lender when loan
assigned,
. * - * -

(c)(1) The mortgage is prior to all
mechanics' and materialmen's liens filed
of record, regardless of when such liens
attach, and prior to all liens and
encumbrances, or defects which may

arise except such liens or other matters
as may have been approved by the
Commissioner; or

(2) The mortgage transaction did not
involve the insurance of advances, the
refinancing of outstanding indebtedness
or the purchase of the property and the
mortgage is prior to all mechanics’ and
materialmen's liens filed of record,
regardless of when such liens attach,
and prior to all liens and encumbrances
other than a first mortgage, or defects
which may arise except such liens or
other matters as may have been
approved by the Commissioner.

PART 204—COINSURANCE

13. Part 204 is amended by revising
the list of excepted provisions appearing
in § 204.1 to read as follows:

§ 204.1 Incorporation by reference.

- » . * *

Sec.

203.18 (c), (d), (e) and (f) Maximum
mortgage amounts.

203.43 Eligibility of miscellaneous-type
mortgages.

203.43a Eligibility of mortgages covering
housing in certain neighborhoods.

203.43b Eligibility of mortgages covering
housing intended for seasonal
occupancy.

203.44 Eligibility of open-end advances.

203.50 Eligibility of rehabilitation loans.

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

14. Section 213.1 is amended by
revising (n) to read as follows:

§ 213.1 Definitions.
- * * * -

(n) “Lender” means a financial
institution meeting the requirements of
§§ 203.1-203.4 and 203.6-203.8.

15. Section 213.39 is amended to read
as follows: :

§213.39 AQualifications.

The provisions of §§ 203.1-203.4 and
203.6-203.9 shall apply and govern the
eligibility, qualifications and
requirements of mortgagees and lenders
under this subpart.

PART 220—URBAN RENEWAL
MORTGAGE INSURANCE AND
INSURED IMPROVEMENT LOANS

16. Part 220 is amended by deleting
§§ 220.100 through 220.125 and
substituting therefor, the following:

§ 220.100 Incorporation by reference.

(a) All of the provisions of Subpart A,
Part 203 of this chapter covering
mortgages insured under § 203 of the
National Housing Act shall apply to
insured home improvement loans on

ok

one-to-eleven-family dwellings under
§ 220(h) of the Act except the following:

Sec.

203.14
203.15
20317
203.18

Builder’s warranty,

Certification of appraisal amount.

Mortgage provisions.

Maximum mortgage amounts.

203.19 Mortgagor's minimum investment.

203.23 Mortgagor's payments to include
other charges.

203.24 Application of payments.

203.26 Mortgagor's payments when
mortgage is executed.

203.28 Economic soundness of projects,

203.32 Mortgage lien.

203.37 Nature of title to realty.

203.38 Location of dwelling.

203.40 Location of property.

203.42 Rental properties. '

203.43b Eligibility of mortgages covering
housing intended for seasonal
occupancy.

203.43c Eligibility of mortgages involving a
dwelling unit in a cooperative housing
development.

203.45 Eligibility of graduated payment
mortgages.

203.50 Eligibility of rehabilitation loans.

(b) References to “mortgage” in Part
203 shall be construed to refer to “loan"
in §§ 220.100 et seq.

(c) For purposes of §§ 220.100 et seq.,
“outstanding indebtedness relating to
the property” means the total
outstanding amount of unsecured
obligations of the borrower incurred in
connection with improving, repairing or
maintaining the property and
outstanding mortgages or obligations
constituting liens on the title to the
property to be improved.

§ 220.101 Mortgage provisions.

(a) The lender shall present for
insurance a note and security
instrument on forms approved by the
Commissioner for use in the jurisdiction
in which the property covered by the
security instrument is situated, Prior to
endorsement, the entire principal
amount of the loan shall have been
disbursed to the borrower or to his
creditors for his account and with his
consent,

(b) The loan shall: .

(1) Come due on the first of the month.

(2) Involve a principal obligation in
multiples of $50.

(3) Have an amortization of either 5, 7,
10, 12, 15, 17, or 20 years by providing
for either 60, 84, 120, 144, 180, 204, or 240
monthly amortization payments,

(4) Provide for payments to interest
and principal to begin not later than the
first day of the month following 60 days
from the date the lender's certificate on
the commitment was executed.

(c) The loan shall have a maturity
satisfactory to the Commissioner not
less than 5 nor more than 20 years from
the date of the beginning of amortization
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or three-quarters of the Commissioner's
estimate of the remaining economic life
of the structure, whichever is the lesser.

§220.102 Maximum amount.

(a) The principal amount of the loan
shall not exceed: )

(1) The Commissioner's estimate of
the cost of improvements, $40,000 or
$12,000 per family unit, whichever is the
lesser; or

(2) Anr amount which, when added to
any outstanding indebtedness related to
the property, creates a total outstanding
indebtedness which dees nat exceed the
limits prescribed in §§ 220.25 and 220.30
for mortgages on properties other than
new construction; or

(3) Where the proceeds are to be used
for the purpose indicated in
§ 220.105(a)(2), an amount which when
added to the aggregate principal balance
of any outstanding insured home
improvement loans which were
obtained for the purposes indicated in

* § 220:105(a)(2), creates an aggregate
indebtedness for such purposes of not to
exceed $12,000.

(b) In any geographical area where the
Commissioner finds the cost levels so
require, he may increase by not to
exceed 45 percent the $12,000 per family
unit limitation set forth in paragraphs (a)
(1) and (3) of this section.

§ 220.103 Type and location of property.
The property to be improved shall:
(a) Constitute real property located

within the United States, its territories,

or possessions;

(b) Contain an existing structure or
structures;

(c) Be located in one of the urban
renewal areas specified in § 220.5.

§ 220.104 Cost certification requirements.

A loan for the improvement of a
structure which is used, or upon
completion of the improvements will be
used, as a dwelling for five-to-eleven
families shall be subject to the
provisions of paragraphs (a) through (c)
of this section as follows:

(a) The lender shall submit with the
application for commitment an
agreement on a form prescribed by the
Commissioner, executed by the
borrower and the lender, in which:

(1) The borrower agrees to execute
upon completion of the improvements a
certificate of the actual cost of the
improvements.

(2) The borrower and the lender agree
that if the actual cost of the
improvements is less than the amount
authorized in the commitment, the
amount of the loan shall not exceed the
actual cost of the improvements, and
that the amount of the loan shall be

further adjusted to the lowest $50
multiple where the amount is not in
excess of $12,000 or adjusted to the
lowest $100 multiple where the amount
exceeds $12,000.

(b) No loan shall be insured unless in
accordance with the agreement between
the borrower and the lender. !

(1) The required certification of actual
cost is made by the barrower; and

(2] The amount of the loan is adjusted
to reflect the actual cost of the
improvements.

(c) The term “actual cost of the
improvements™ shall mean the cost to
the borrower of the improvements after
deducting the amount of any kickbacks,
rebates, or trade discount received in
connection with the improvements, and
including:

(1) The amounts paid under any
contract for the improvements, labor,
materials, and for any other items of
expense approved by the Commissioner;
and

(2) A reasonable allowance for
contractor’s profit, in an amount
approved by the Commissioner, where
the Commissioner determines that there
is an identity of interest between the
borrower and the cantractor.

(d) Any agreement, undertaking,
statement or certification required in
connection with cost certification shall
specifically state that it has been made,
presented and delivered for the purpose
of influencing an official action of the
Commissioner and may be relied upon
as a true statement of the facts
contained therein.

(e) Upon the Commissioner’s approval
of the borrower's certification, such
certification shall be final and
incontestable except for fraud or
material misrepresentation on the part
of the borrower. \

(f) The borrower shall keep and
maintain adequate records of all costs of
any construction improvements or other
cost items not representing work under
the general contract and shall require
the builder to keep similar records and,
upon request by the Commissioner, shall
make available for examination such
records, including any collateral
agreements.

§ 220.105 Use of proceeds.

(a) The proceeds of the loan shall be
used only for the following purposes:

(1) To finance improvements that
result in or are in connection with the
conservation, repair, restoration or
refurbishing of the basic livability or
utility of an existing structure, including
the property on which the structure is
located, or in the conversion, alteration,
enlargement, remodeling, or expansion
of such structure, including a change in

the living accommodations or the
number of family dwelling units located
therein.

(2] To pay that part of the cost of the
construction or installation of
sidewalks, curbs, gutters, street paving,
street lights, sewers, or other public
improvements, adjacent to or in the
vicinity of the borrower's property,
which is assessed against the borrower
or for which he is otherwise legally
liable as the property owner.

(b) No loan proceeds shall be used to
finance individual equipment items
except those relating to heating,
ventilating or plumbing or those items
determined by the Commissioner to be
necessary and incident to improvements
as outlined in paragraph (a) of this
section.

(e) The structure in connection with
which the improvements are to be made
shall:

(1) Constitute a structure which is
used or will be used upon completion of
the improvements, primarily for
residential purposes by not more than
eleven families; and

(2) Have been constructed not less
than ten years prior to the date of the
application for commitment unless, as
determined by the Commissioner, the
proceeds of the loan are or will be used
primarily for majar structural
improvements, or to correct defects
which are not known at the time of the
completion of the structure or which
were caused by fire, flood, windstorm or
other casualty.

§220.106 Nature of borrower’s
ownership.

To be eligible for ingurance, the
property to be improved shall be owned
by the borrower, or be leased by the
borrower under a lease for not less than
99 years which is renewable, or be
under a lease with an expiration date in
excess of 10 years later than the
maturity date of the loan.

§ 220.107 Certification as to outstanding
indebtedness relating to the property.

The loan applicatien shall be
accompanied by a certificate by the
borrower on a form prescribed by the
Commissioner setting forth the total
amount of outstanding indebtedness
relating to the property.

§220.108 Acceptable risk.

The loan transaction shall, in the
opinion of the Commissioner, constitute
an acceptable risk.
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PART 235—MORTGAGE INSURANCE
AND ASSISTANCE PAYMENTS FOR
HOME OWNERSHIP AND PROJECT
REHABILITATION

17. Section 235.15(a) is amended by
adding subparagraph (8) to read as
follows:

§235.15 Eligible types of dwellings.

* . -

L

a

{8) A substantially rehabilitated single
family dwelling that is security for a
mortgage which was endorsed for
mortgage insurance under § 203.50 not
more than twelve months prior to the
application for a firm commitment is
eligible under this part.

* *

PART 240—MORTGAGE INSURANCE
ON LOANS FOR FEE TITLE PURCHASE

18. Section 240.1 is amended to read
as follows:

§240.1 Incorporation by reference.

A mortgage for the purchase of fee
simple title which meets the
requirements of this subpart and
Subpart A of Part 203, except as
modified by § 240.1 et seq., shall be
eligible for insurance under Section 240
of the National Housing Act, except the
following provisions:

Sec,

203.14 Builders warranty.

20315 Certification of appraisal amount.

203.16a Mortgagor and mortgagee
requirement for maintaining insurance
coverage.

20317 Mortgage provisions.

20318 Maximum mortgage amounts,

203.19 Mortgagor's minimum investment.

203.23 Morlgagor's payments to include
other charges.

203.24 Application of payments.

203.26 Mortgagor's payments to include
other charges.

203.28 Economic soundness of projects.

203.32 Mortgage lien.

203.37 Nature of title to realty.

203.38 Location of dwelling.

203.39 Standards for buildings.

203.43b  Eligibility of mortgages covering
housing intended for seasonal
occupancy.

203.43c  Eligibility of mortgages involving a
dwelling unit in a cooperative
development.

20345 Eligibility of graduated payment
mortgages.

203.50 Eligibility of rehabilitation loans.

» » * - *

19. A new § 240.16 is added to read as
follows:

§240.16 Mortgage provisions.

(a) Morigage form. The mortgage shall
be executed upon a form approved by
the Commissioner for use in the

jurisdiction in which the property
covered by the mortgage is situated. The
mortgage shall be a first lien upon the
fee simple title and a second lien on the
leasehold. The entire principal amount
of the mortgage must have been
disbursed to the mortgagor or to his
creditors for his account and with his
consent.

(b) The mortgage shall:

(1) Come due on the first of the month.

(2) Involve a principal obligation in
multiples of $50.

(3) Have an amortization of either 5, 7,
10, 12, 15, 17, or 20 years by providing
for either 60, 84, 120, 144, 180, 204 or 240
monthly amortization payments.

(4) Provide for payments to interest
and principal to begin not later than the
first day of the month following 60 days
from the date the lender’s certificate on
the commitment was executed.

(c) Maturity of mortgage. The
mortgage shall have a maturity
satisfactory to the Commissioner but not
less than five years nor more than 20
years from the date of the beginning of
amortization or three-quarters of the
Commissioner's estimate of the
remaining economic life of the structure,
whichever is the lesser.

20. Section 240.251 is amended by
revising (a) to read as follows: :

§ 240.251 Incorporation by reference.

(a) All of the provisions of §§ 203.440
et seq. of this chapter covering
rehabilitation loans under Section 203(k)
of the National Housing Act shall apply
to mortgages for the purchase of the fee
simple title to property which are
insured under Section 240 of the Act.

- - - - -

(Sec. 211 of the National Housing Act (12
U.S.C. 1709, 1715); Section 7(d), Department
of HUD Act, 42 U.S.C. 3535(d)).

Issued at Washington, D.C. May 14, 1980.
Lawrence B. Simons,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 80-15585 Filed 5~20-80; 8:45 am]

BILLING CODE 4210-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 1

[T.D. 7699]

Treatment of Proceeds From Bingo
Games

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

summARY: This document contains final
regulations relating to the treatment of
proceeds from bingo games conducted
by tax-exempt organizations. Changes in
the applicable tax law were made by the
Act of October 21, 1978. The regulations
provide tax-exempt organizations with
the guidance needed to comply with that
Act and would affect tax-exempt
organizations that conduct bingo games.
DATE: The regulations are effective for
taxable years beginning after December
31, 1969.

FOR FURTHER INFORMATION CONTACT:
Charles Kerby of the Employee Plans
and Exempt Organizations Division,
Office of the Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, N.W., Washington, D.C. 20224,
Attention: CC:EE-180-78 (202-566-3422)
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On August 28, 1979, the Federal
Register published proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 513 and 527 of the Internal
Revenue Code of 1954 (44 FR 50361). The
amendments were proposed to conform
the regulations to sections 301 and 302
of the Act of October 21, 1978 (92 Stat.
1702). Three comments were received
from the public. No hearing was held.
After consideration of all comments, the
proposed regulations under section 513
are adopted as revised by this Treasury
decision. The proposed amendments to
the regulations under section 527 remain
as proposed regulations. It is intended
that the proposed amendments will be
adopted by the Treasury decision to be
published with respect to the proposed
regulations under section 527 that were
published in the Federal Register on
November 24, 1976 (41 FR 51840).

Comments on the Proposed Regulations

Two of the three comments received
from the public objected to Example
(1)(ii) of § 1.513-5(c)(3) of the proposed
regulations. That example illustrates
§ 1.513-5(c)(1) of the proposed
regulations and provides that where the
laws of a State prohibit all forms of
gambling activity, including bingo
games, a bingo game conducted by a
tax-exempt organization in the State
constitutes unrelated trade or business
regardless of whether, or to what
degree, the State law is enforced. The
commentators suggested that bingo
should not be considered an illegal
activity if State gambling statutes are
not generally enforced against tax-
exempt organizations that conduct bingo
games.
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To determine whether bingo is illegal
in a given State, the Internal Revenue
Service must necessarily look to State
statutes and decisions of the State
courts interpreting those statutes. It
would not be appropriate for the
Internal Revenue Service to
independently determine that a statute
proscribing gambling is, nevertheless,
not the law of the State. In the
legislative history of the Act of October
21, 1978, Congress specified that the
requirement of section 513(f)(2) that an
organization not conduct bingo games in
violation of State or local law was
“designed to ensure that no Federal tax
benefit is provided for activities which
are conducted illegally.”" H. Rep. No. 95~
1608, 95th Cong., 2nd Sess. 6 (1978),
1978-2 C.B. 395, 397. Accordingly, the
final regulations are not materially
different from the proposed regulations
on this point.

The other comment received from the
public suggested that the regulations
contain a clear, concise example of a
bingo game that would be excluded from
the term “unrelated trade or business”
under section 513(f). The final
regulations contain such an example. In
addition, the examples in the final
regulations have been clarified.

Drafting Information

The principal author of this regulation
is Charles Kerby of the Employee Plans
and Exempt Organizations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

Adoption of Amendments to the
Regulations

Accordingly, § 1.513-5, as set forth in
the August 28, 1879, notice of proposed
rulemaking is adopted, except that
paragraph (c)(3) thereof is revised to
read as follows:

§ 1.513-5 Certain bingo games not unrelated
trade or business.
L * * * *

(c) Limitations, * * *

(3) Examples. The application of this
paragraph is illustrated by the examples that
follow. In each example, it is assumed that
the bingo games referred to are operated by
individuals who are compensated for their
services, Accordingly, none of the bingo
games would be excluded from the term
“unrelated trade or business” under section
513{a)(1).

Example (1). Church Z, a tax-exempt
organizatior, conducts weekly bingo games
in State O, State and local laws in State O
expressly provide that bingo games may be

rconducted by tax-exempt organizations,

Bingo games are not conducted in State O by
any for-profit businesses. Since Z's bingo
games are not conducted in violation of State
or local law and are not the type of activity
ordinarily carried out on & commercial basis
in State O, Z's bingo games do not constitute
unrelated trade or business. :

Example (2). Rescue Squad X, a tax-exempt
organization, conducts weekly bingo games
in State M. State M has a statutory provision
that prohibits all forms of gambling including
bingo games. However, that law generally is
not enforced by State officials against local
charitable organizations such as X that
conduct bingo games to raise funds. Since
bingo games are illegal under State law, X's
bingo games constitute unrelated trade or
business regardless of the degree to which
the State law is enforced.

Example (3). Veteran's organizations Y and
X, both tax-exempt organizations, are
organized under the laws of State N. State N
has a statutory provision that permits bingo
games to be conducted by tax-exempt
organizations, In addition, State N permits
bingo games to be conducted by for-profit
organizations in city S, a resort community
located in county R. Several for-profit
organizations conduct nightly bingo games in
city 8. Y conducts weekly bingo games in city
S. X conducts weekly bingo games in county
R. Since State law confines the conduct of
bingo games by for-profit organizations to
city S, and since bingo games are regularly
carried on there by those organizations, Y's
bingo games conducted in city S constitute
unrelated trade or business. However, X's
bingo games conducted in county R outside
the city S do not constitute unrelated trade or
business.

* - * * *

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).

Jerome Kurtz,
Commissioner of Internal Revenue.

Approved: April 21, 1980.

Donald C. Lubick,
Assistant Secretary of the Treasury.

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Section 1,513-5 is added as follows:

§ 1.513-5 Certain bingo games not
unrelated trade or business.

(a) In general. Under section 513(f),
and subject to the limitations in
paragraph (C) of this section, in the case
of an organization subject to the tax
imposed by section 511, the term
“unrelated trade or business” does not
include any trade or business that
consists of conducting bingo games (as
defined in paragraph (d) of this section),

(b) Exception. The provisions of this
section shall not apply with respect to
any bingo game otherwise excluded
from the term “unrelated trade or
business” by reason of section 513(a)(1)

and § 1.513-1(e)(1) (relating to trades or
businesses in which substantially all the
work is performed without
compensation).

(c) Limitations—(1) Bingo games must
be legal. Paragraph (a) of this section
shall not apply with respect to any bingo
game conducted in violation of State or
local law.

(2) No commercial competition.
Paragraph (a) of this section shall not
apply with respect to any bingo game
conducted in a jurisdiction in which
bingo games are ordinarily carried out
on a commercial basis. Bingo games are
“ordinarily carried out on a commercial
basis” within a jursidiction if they are
regularly carried on (within the meaning
of § 1.513~1(c)) by for-profit
organizations in any part of that
jurisidiction. Normally, the entire State
will constitute the appropriate
jurisdiction for determining whether
bingo games are ordinarily carried out
on a commercial basis. However, if
State law permits local jurisdictions to
determine whether bingo games may be
conducted by for-profit organizations, or
if State law limits or confines the
conduct of bingo games by for-profit
organizations to specific local
jurisdictions, then the local jurisdiction
will constitute the appropriate
jurisdiction for determining whether
bingo games are ordinarily carried out
on a commercial basis.

(3) Examples. The application of this
paragraph is illustrated by the examples
that follow. In each example, it is
assumed that the bingo games referred
to are operated by individuals who are
compensated for their services.
Accordingly, none of the bingo games
would be excluded from the term
"“unrelated trade or business” under
section 513 (a) (1).

Example (1). Church Z, a tax-exempt
organization, conducts weekly bingo games
in State O. State and local laws in State O
expressly provide that bingo games may be
conducted by tax-exempt organizations.
Bingo games are not conducted in State O by
any for-profit businesses. Since Z's bingo
games are not conducted in violation of State
or local law and are not the type of activity
ordinarily carried out on a commercial basis
in State O, Z's bingo games do not constitute
unrelated trade or business,

Example (2). Rescue Squad X, a tax-exempt
organization, conducts weekly bingo games
in State M. State M has a statutory provision
that prohibits all forms of gambling including
bingo games. However, that law generally is
not enforced by State officials against local
charitable organizations such as X that
conduct bingo games to raise funds. Since
bingo games are illegal under State law, X's
bingo games constitute unrelated trade or
business regardless of the degree to which
the State law is enforced.
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Example (3). Veteran's organizations Y and
X, both tax-exempt organizations, are
organized under the laws of State N. State N
has a statutory provision that permits bingo
games to be conducted by tax-exempt
organizations. In addition, State N permits
bingo games to be conducted by for-profit
organizations in city S, a resort community
located in county R. Several for-profit
organizations conduct nightly bingo games in
city S. Y conducts weekly bingo games in city
S. X conducts weekly bingo games in county
R. Since State law confines the conduct of
bingo games by for-profit organizations to
city S, and since bingo games are regularly
carried on there by those organizations, Y's
bingo games conducted in city S constitute
unrelated trade or business. However, X's
bingo games conducted in county R outside of
city S do not constitute unrelated trade or
business.

(d) Bingo game defined. A bingo game
is a game of chance played with cards
that are generally printed with five rows
of five squares each. Participants place
markers over randomly called numbers
on the cards in an attempt to form a
preselected pattern such as a horizontal,
vertical, or diagonal line, or all four
corners. The first participant to form the
preselected pattern wins the game. As
used in this section, the term "bingo
game” means any game of bingo of the
type described above in which wagers
are placed, winners are determined, and
prizes or other property is distributed in
the presence of all persons placing
wagers in that game. The term “bingo
game" does not refer to any game of
chance (including, but not limited to,
keno games, dice games, card games,
and lotteries) other than the type of
game described in this paragraph.

(e) Effective date. Section 513(f) and
this section apply to taxable years
beginning after December 31, 1969.

[FR Doc. 80~15608 Filed 5-20-80; 8:45 am|
BILLING CODE 4830-01-M

26 CFR Part 1
[T.D. 7698]

Income Tax; Taxable Years Beginning
After December 31, 1953; Exemption
From Taxation of Certain Cemetery
Companies and Crematoria; Exempt
Title Holding Companies

AGENCY: Internal Revenue Service,
Treasury.

AcTiON: Final regulations.

SUMMARY: This document provides final
regulations under sections 501(c)(2) and
501(c)(13) of the Internal Revenue Code
of 1954, relating to exempt title holding
companies and to exempt cemetery
companies and crematoria, respectively.
These regulations make clerical changes
in the regulations under section
501(c)(2), so as to reflect the revision of

section 514 by the Tax Reform Act of
1969 (Pub. L. 91-172, 83 Stat. 543) and to
reflect changes made in section
501(c)(13) by the Act of December 31,
1970 (Pub. L. 91-618, 84 Stat, 1855),
exempting certain crematoria from the
corporate income tax. The regulations
under section 501(c)(13) also clarify the
standards for exemption from income
tax and help identify when certain
transfers to cemetery companies and
crematoria are in exchange for equity
interests rather than for debt
obligations. Furthermore, the regulations
correct two clerical errors contained in
Treasury Decision 7229, published
December 21, 1972, relating to unrelated
debt-financed income of certain tax-
exempt organizations. These regulations
provide necessary guidance to the
public for compliance with these Acts,
and affect certain title holding
companies and certain cemetery
companies and crematoria that are
exempt from taxation.

DATE: The regulations are effective for
various taxable years as specified in the
regulations.

FOR FURTHER INFORMATION CONTACT:
Harry Beker of the Employee Plans and
Exempt Organizations Division, Office
of the Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue,
N.W., Washington, D.C. 20224
(Attention: CC:EE) (202-566-6212) (not a
toll-free call).

SUPPLEMENTARY INFORMATION:

Background

On July 8, 1975, the Federal Register
published proposed amendments to the
Income Tax Regulations (26 CFR Part 1)
under sections 501(c)(2) and 501(c)(13) of

the Internal Revenue Code of 1954 (40

FR 28613). The amendments were
proposed to conform the regulations to
the Tax Reform Act of 1969 (83 Stat. 543)
and to the Act of December 31, 1970 (84
Stat. 1855). On November 29, 1978, the
Federal Register published proposed
amendments to the proposed regulations
under section 501(c)(13) (43 FR 55797). A
public hearing was held on March 29,
1979. After consideration of all
comments regarding the proposed
amendments, those amendments are
adopted, as revised, by this Treasury
decision.

The comments received with respect
to the proposed amendments generally
concerned three issues relating to
exempt cemetery companies and
crematoria. First, it was recommended
that § 1.501(c)(13)-1(a) be revised to
permit mutual cemeteries to be exempt
even if operated for profit. As proposed
on July 8, 1975, § 1.501(c)(13)-1(a) makes
it clear that only nonprofit mutual

cemetery companies would be exempt.
It has been concluded that the phrase
“or which are not operated for profit"
was added to section 501(c)(13) not as a
separate qualification for exemption, but
to take care of mutual cemetery
companies that would not be operating
“exclusively” for the benefit of members
because of additional charitable
activities, such as the burial of paupers.
Additional support for this position is
contained in section 170(c)(5), the
counterpart to section 501(c)(13) for
purposes of charitable contributions.
Section 170(c)(5) reflects the emphasis
placed by Congress on the “quasi
charitable" nature of the type of
organizations intended to be exempt
under section 501(c)(13) by providing
that only contributions to nonprofit
mutual cemetery companies and
nonprofit cemetery corporations are
deductible. Accordingly, no change has
been made to § 1.501(c)(13}-1(g) in the
final regulations.

Second, it was recommended that
§ 1.501(c)(13)-1(c)(1), relating to the
issuance of preferred stock, be
withdrawn or substantially modified so
that the use of preferred stock could
continue to be available to tax-exempt
cemeteries and crematoria. As proposed
on November 29, 1978, § 1.501(c)(13)-
1(c)(1) provides that a cemetery
company or crematorium which issues
preferred stock on or after November 28,
1978, will not be exempt from income
tax. It has been concluded that the rule
which permitted the issuance of
preferred stock was inconsistent with
the requirement of section 501(c)(13) that
no part of the net earnings of an
organization otherwise described in that
section may inure to the benefit of any
private shareholder or individual. The
amendments, however, recognize the
continued exempt status of cemeteries
and crematoria which, prior to
November 28, 1978, issued preferred
stock meeting certain restrictions. The
general prohibition on the issuance of
preferred stock has been retained.

The comments relating to preferred
stock also suggested that, if the
amendment barring the use of preferred
stock is adopted, § 1.501(c){13}-1(c)(2)
(the transitional rule) should be
modified to include a clause protecting
those cemeteries and crematoria which,
prior to November 28, 1978, were in the
process of issuing such stock. This
recommendation has been adopted in
new § 1.501(c)(13)-1(c)(3) which
provides that a cemetery company or
crematorium shall not fail to be exempt
solely because it issues preferred stock
on or after November 28, 1978, if such
stock meets certain restrictions and is
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issued pursuant to a plan which had
been reduced to writing and adopted
prior to November 28, 1978.

Third, it was recommended that
§ 1.501(c)(13)-1(d) be revised to indicate
that where the vendor of property to a
cemetery company does not control the
cemetery, tax-exempt status should not
be denied merely because the payments
do not take the form of a traditional
debt obligation. As proposed on July 8,
1975, § 1.501(c)(13)-1(d) provides that a
cemetery company or crematorium is
not exempt from income tax if property
is transferred to such organization in
exchange for an equity interest so long
as the equity interest remains
outstanding.

Section 1.501(c)(13)-1(d) previously
listed several factors that would be
considered in determining whether a
bona fide debt obligation existed. The
factors previously listed have been
eliminated and paragraph (d) now
simply provides that no person may
have any interest in the net earnings of a
tax-exempt cemetery company or
crematorium, including any interest that
constitutes equity under section 385 or
the regulations thereunder.

Finally, minor technical clarifications
have been made to reflect the fact that
section 501(c)(13) does not grant
exemption but merely describes
organizations which are exempt under
section 501(a).

Drafting Information

The principal author of these
regulations is Harry Beker of the
Employee Plans and Exempt
Organizations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations, both on
matters of substance and style,

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
amended as follows:

Paragraph 1. Section 1.501(c)(2)-1(a) is
amended to read as follows:

§1.501(c)2)-1 Corporations organized to
hold titie to property for exempt
organizations.

(a) A corporation described in section
501(c)(2) and otherwise exempt from tax
under section 501(a) is taxable upon its
unrelated business taxable income. For
taxable years beginning before January
1, 1970, see § 1.511-2(c)(4). Since a
corporatior. described in section
501(c)(2) cannot be exempt under
section 501(a) if it engages in any
business other than that of holding title

to property and collecting income
therefrom, it cannot have unrelated
business taxable income as defined in
section 512 other than income which is
treated as unrelated business taxable
income solely because of the
applicability of section 512(a})(3)(C});or
debt financed income which is treated
as unrelated business taxable income
solely because of section 514; or certain
interest, annuities, royalties, or rents
which are treated as unrelated business
taxable income solely because of
section 512(b) (3)(B)(ii) or (13). Similarly,
exempt status under section 501(c)(2)
shall not be affected where certain rents
from personal property leased with real
property are treated as unrelated
business taxable income under section
512(b)(8)(A)(ii) solely because such rents
attributable to such personal property
are more than incidental when
compared to the total rents received or
accrued under the lease, or under
section.512(b)(3){B)(i) sclely because
such rents attributable to such personal
property exceed 50 percent of the total
rents received or accrued under the
lease.

» » * - L]

§ 1.1501(c)(13) [Deleted]
Par. 2. Section 1.501(c)(13) is deleted.
Par. 3. Section 1.501(c){13}-1 is
amended to read as follows:

§ 1.501(c)13)-1 Cemetery companies and
crematoria.

(a) Nonprofit mutual cemetery
companies. A nonprofit cemetery
company may be entitled to exemption
if it is owned by and operated
exclusively for the benefit of its lot
owners who hold such lots for bona fide
burial purposes and not for the purpose
of resale. A mutual cemetery company
which also engages in charitable
activities, such as the burial of paupers,
will be regarded as operating in
conformity with this standard. Further,
the fact that a mutual cemetery
company limits its membership to a
particular class of individuals, such as
members of a family, will not affect its
status as mutual so long as all the other
requirements of section 501(c)(13) are
met.

(b) Nonprofit cemetery companies
and crematoria. Any nonprofit
corporation, chartered solely for the
purpose of the burial, or (for taxable
years beginning after December 31,
1970) the cremation of bodies, and not
permitted by its charter to engage in any
business not necessarily incident to that
purpose, is exempt from income tax,
provided that no part of its net earnings
inures to the benefit of any private
shareholder or individual.

(c) Preferred stock—(1) In general.,
Except as'provided in subparagraph (3)
of this paragraph, a cemetery company
or crematorium is not described in
section 501(c)(13) if it issues preferred
stock on or after November 28, 1978.

(2) Transitional rule for preferred
stock issued prior to November 28, 1978,
In the case of preferred stock issued
prior to November 28, 1978, a cemetery
company or crematorium which issued
such stock shall not fail to be exempt
from income tax solely because it issued
preferred stock which entitled the
holders to dividends at a fixed rate, not
exceeding the legal rate of interest in the
State of incorporation or 8 percent per
annum, whichever is greater, on the
value of the consideration for which the
stock was issued, if its articles of
incorporation require:

(i) That the preferred stock be retired
at par as rapidly as funds therefor
become available from operations, and

(ii) That all funds not required for the
payment of dividends upon or for the
retirement of preferred stock be used by
the company for the care and
improvement of the cemetery property.
The term “legal rate of interest” shall
mean the rate of interest prescribed by
law in the State of incorporation which
prevails in the absence of an agreement
between contracting parties fixing a
rate,

(8) Transitional rule for preferred
stock issued on or after November 28,
1978. In the case of preferred stock
issued on or after November 28, 1978, a
cemetery company or crematorium shall
not fail to' be exempt from income tax if
its articles of incorporation and the
preferred stock meet the requirements of
subparagraph (2) and if such stock is
issued pursuant to a plan which has
been reduced to writing and adopted
prior to November 28, 1978, The
adoption of the plan must be shown by
the acts of the duly constituted
responsible officers and appear upon the
official records of the cemetery
company or crematorium.

(d) Sales to exempt cemetery
companies and crematoria. Except as
provided in paragraph (c)(2) or (c)(3) of
this section (relating to transitional rules
for preferred stock), no person may have
any interest in the net earnings of a tax-
exempt cemetery company or
crematorium. Thus, a cemetery company
or crematorium is not exempt from tax if
property is transferred to such  «
organization in exchange for an interest
in the net earnings of the organization so
long as such interest remains
outstanding, An interest in a cemetery
company or crematorium that
constitutes an equity interest within the
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meaning of section 385 will be
considered an interest in the net
earnings of the cemetery. However, an
interest in-a cemetery company or
crematorium that does not constitute an
equity interest within the meaning of
section 385 may nevertheless constitute
an interest in the net earnings of the
organization. Thus, for example, a bond
or other evidence of indebtedness issued
by a cemetery company or crematorium
which provides for a fixed rate of
interest but which, in addition, provides
for additional interest payments
contingent upon the revenues or income
of the organization is considered an
interest in the net earnings of the
organization. Similarly, a convertible
debt obligation issued by a cemetery
company or crematorium after July 7,
1975, is considered an interest in the net
earnings of the organization.

§ 1.514(c)-1 [Amended]

Par. 4. Section 1.514(c)~1 is amended
by striking out from the second sentence
of paragraph (f) “section 221(d)(3) (12
U.S.C. 1715(d)(3)) or section 236 (12
U.8.C. 1715x-1)" and inserting in lieu
thereof “section 221(d)(3) (12 U.S.C. 1715
(/)(d)(3)) or section 236 (12 U,S.C. 1715z~
1)i%

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).

Jerome Kurtz,
Commissioner of Internal Revenue.

Approved: April 25, 1980.

Donald C. Lubick,

Assistant Secretary of the Treasury.
FR Doc. 80-15610 Filed 5-20-80; 8:45 am]
BILLING CODE 4830-01-M

26 CFR Part 301
[T.D. 7697]

Offshore Oil Pollution Compensation
Fund

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the collection of
fees for the purpose of funding an
Offshore Oil Pollution Compensation
Fund, Changes to the applicable law
were made by the Outer Continental
Shelf Lands Act Amendments of 1978.
The regulation will provide the public
with the guidance needed to comply
with the portion of the Act that relates
to the collection of fees and will affect
all owners of oil obtained from the
Outer Continental Shelf.

DATE: The regulations at §§ 301.9001-1,
301.9001-2, and 301.9001-3 are effective
on July 25, 1979, at 7:00 a.m., local time.
If, however, the established practice has
been to gauge oil production at a time
other than 7:00 a.m. the effective date is
July 25, 1979, at the time production has
been gauged.

FOR FURTHER INFORMATION CONTACT:
Kyllikki Kusma of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.-W,, Washington,
DC 20224, Attention: CC:LR:T, 202-566~
3287, not a toll-free call.

SUPPLEMENTARY INFORMATION:
Background

On July 20, 1979, the Federal Register
published proposed amendments to the
Regulations on Procedure and
Administration (26 CFR Part 301). The
amendments were proposed to conform
the regulations to section 302(d) of the
Outer Continental Shelf Lands Act
Amendments of 1978 (92 Stat. 672). After
consideration of all comments regarding
the proposed amendments, those
amendments are adopted as revised by
this Treasury decision.

Explanation of the Regulations

Section 302 of the Outer Continental
Shelf Lands Act Amendments of 1978
(Act) establishes an Offshore Oil
Pollution Compensation Fund (Fund).
Under section 302(d) of the Act, this
fund consists of money generated by a
fee of not more than 3 cents per barrel
imposed on oil obtained from the Outer
Continental Shelf (OCS), and is to be
paid by the owner of the oil as defined
in § 301.9001-1(a)(2) of these regulations.
Failure to pay the fee subjects the owner
of the oil to a civil penalty. These
regulations describe the collection
procedure which is to be used in
collecting this fee.

Owner of Oil

The proposed regulanons stated that
the owner of pil is the person in whom is
vested ownership of the oil as it is
produced at the wellhead without regard
to the existence of contractual
arrangements for the sale or other
disposition of the oil. Under this rule, the
Federal government is not an owner of
oil at the time of production with respect
to its entitlement to royalty oil. Several
commentators suggested that the final
regulations be amended to treat the
Federal government as part owner of the
OCS oil when it is produced and to
exclude the portlon of the OCS
production that is attributable to the
Federal government entitlement to
royalty oil from calculations determining

the amount of the fee to be paid by the
owner of the oil.

This suggestion is not adopted. Under
the Act, the Coast Guard has the major
responsibility for establishing policies,
procedures, and administrative
practices regarding the overall
management and general operation of
the Fund. Their final regulations, which
were promulgated prior to publication of
this notice of proposed rulemaking,
specify that the per barrel fee applies at
the time OCS oil is produced and state
that the Federal Government is not the
owner of the oil at the time of
production. See 33 CFR 135.103. Similar
questions were raised by commentators
with respect to the Coast Guard's
position on this issue but were not
adopted. See 44 FR 16860 for the Coast
Guard's discussion of the issue,

Condensate

One commentator believed that the
term “0il" should not include
condensate. Once again 33 CFR
135.5(b)(6) includes condensate in the
definition of “oil"”. See 44 CFR 16861 for
the Coast Guard's discussion of this
question.

Barrels Subject to the Fee

Two commentators suggested that a
sentence be added to the regulations
which would clarify that the data found
on Form 9-153 (Monthly Report of Sales
and Royalty) is the information to be
utilized in computing the number of
barrels subject to the fee. The final
regulations reflect this comment at
§ 301.9001-1(a)(1) with the addition of a
new sentence between sentence 2 and
sentence 3.

Semimonthly Deposit

Under the proposed regulations a
semimonthly deposit of fees was
required if the owner of oil is liable for
more than $2,000 of fees for any month
of a calendar quarter, Many
commentators stated that this proposal
creates numerous accounting problems
because reliable data normally is not
available. This means that two reports
must be prepared in which estimated
production data must be utilized.
Because the semimonthly deposit
requirement is consistent with Treasury
policy in related collection areas, the
final regulations are not changed to
reflect these comments.

Power of Attorney

The regulations at § 301.8001-1(d)
state that the fee must be paid either by
the owner of the oil or by a person
authorized to act for the owner under an
acceptable power of attorney. Several of
the commentators stated that the
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requirement of obtaining and filing a
power of attorney with the Internal
Revenue Service would be duplicative
since the provisions of operating
agreements between operators and
nonoperator owners of oil-producing
properties authorize the operator to
make payments on behalf of
nonoperator owners of oil. In
accordance with these comments, the
final regulations permit an operating
agreement to be considered an
acceptable power of attorney if it
authorizes the payment by the operator
of the fee imposed by the Act.

Drafting Information

The principal author of this regulation
is Kyllikki Kusma of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service,
Treasury Department, and Coast Guard
participated in developing the
regulation, both on matters of substance
and style.

Adoption of amendments to the
regulations

Accordingly, the proposed
amendments to the regulations (26 CFR
Part 301) as published in the Federal
Register on July 20, 1979 (34 FR 42719)
are adopted with changes as set forth
below:

Paragraph 1. Section 301.9001-1 is
amended as follows:

(a) A new sentence is added to
§ 301.9001-1{a)(1) between the second
and third sentences 1o read as stated
below.

(b) The phrase “Gulf of Mexico” is
added to the third sentence from the end
between the words “Shelf"’ and “Order"
at § 301.9001-1(aj(1).

(c) The first sentence of § 301.9001-
1(a){2) is amended by deleting the words
“these regulations” and by adding
“'§ 8§ 301.9001-1, 301.9001-2, and
301.9001-3," to replace the deleted
words.

(d) The word “reserved" is deleted
and two new sentences are added at
§301.9001-1{a)(5) to read as stated
below.

{e) Section 301.9001-1{c)(2) is
amended by adding the phrase, “ora
pergon authorized to act for the owner”
between the words “owner” and “may".

(f) Section 301.9001-1(¢)(3) is amended
first by adding the phrase, “or a person
authorized to act for the owner”
between the words “owner”’ and “must"
and is amended secondly by adding the
phrase “following the month of ‘
production.” after the word “month” at
the end of the sentence.

{g) A new sentence is added after the
sentence currently at § 301. 9001-1(d}(1)
to read as stated below.

§ 301. 9001-1 Collection of fee.

(a) Imposition of fee—(1) In general.
The barrels subject to the fee shall be those
barrels reported by the owner of the oil *

(§ 301. 9001-1(a)(2}}, or a person authorized to
act for the owner, on the monthly royaity
reports, Form 8-153, filed with the U.S.
Geological Survey as required by 30 CFR
250.94.

* * * - -

(5) Effective date. The provisions of
§§ 301.9001-1, 301.9001-2, and 301.9001-3 are
effective on July 25, 1979, at 7:00 a.m., local
time. If, however, the established practice has
been to gauge oil production at a time other
than 7:00 a.m., the effective date is July 25,
1979, at the time production has been gauged.
* * - * -

(d) Responsibility for payment of fee—(1)
In general.* * * For the purposes of the
regulations at § 301.8001-1, 301.9001-2, and
301.001-3, an operating agreement between
the operator of the oil-producing facility and
the owner of the oil is considered an
acceptable power of attorney if the operating

agreement expressly states that the operator
is authorized to pay the fee imposed by
section 302(d) of the Outer Continental Shelf
Lands Act Amendments of 1978.

Par. 2. Section 301.9001-2 is amended
as follows:

(a) The first sentence of § 301.9001-2 is
amended by deleting the words “these
regulations” and by adding "§§ 301.9001-1,
301.9001-2, and 301.9001-3" to replace the
deleted words, S

This Treasury decision is issued under
the authority contained in section 302(d)
of the Outer Continental Shelf Lands
Act Amendments of 1978 (92 Stat. 672)
and in section 7805 of the Internal
Revenue Code of 1954 (68A Stat. 917; 26
U.S.C. 7805).

Jerome Kurtz,
Commissioner of internal Revenue.

Approved: May 2, 1980.

Donald C. Lubick,
Assistant Secretary of the Treasury.

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The following new
sections are inserted to follow
§ 301.8000-1:

§ 301.9001 Statutory provisions; Outer
Continental Shelf Lands Act Amendments
of 1978.

Section 302 of the Outer Continental
Shelf Lands Act Amendments of 1978
(92 Stat. 629) provides as follows:

Sec. 302. (a) There is hereby established in
the Treasury of the United States an Offshore
Oil Pollution Compensation Fund in an
amount not to exceed $200,000,000, except
that such limitation shall be increased to the

CE

exten! necessary to permit any moneys
recovered or collected which are referred to
in subsection (b)(2) of this section to be paid
into the Fund. The Fund shall be
administered by the Secretary ' and the
Secretary of the Treasury as specified in this
title, The Fund may sue and be sued in its
own name.

(b) The Fund shall be composed of—

(1) All fees collected pursuant to
subsection [(d) of this section; and

(2) All other moneys recovered or collected
on behalf of the Fund under section 308 or
any other provision of this title.

{c) The Fund shall be immediately
available for—

(1) Removal costs described in section
301(22):

(2) The processing and settlement claims
under section 307 of this title (including the
costs of assessing injury to, or destruction of,
natural resources); and

(3) Subject to such amounts as are
provided in appropriation Acts, all
administrative and personnel costs of the
Federal Government incident to the
administration of this title, including, but not
limited to, the claims settlement activities
and adjudicatory and judicial proceedings,
whether or not such costs are recoverable
under section 308 of this title.

The Secretary is authorized to promulgate
regulations designating the person or persons
who may obligate available money in the
Fund for such purposes. -

(d)(1) The Secretary shall levy and the
Secretary of the Treasury shall collect a fee
of not to exceed 3 cents per barrel on oil
obtained from the Outer Continental Shelf,
which shall be imposed on the owner of the
oil when such oil is produced.

(2) The Secretary of the Treasury, after
consulting with the Secretary, may
promulgate reasonable regulations relating lo
the collection of the fees authorized by
paragraph (1) of this subsection and, from
time to time, the modification thereof. Any
modification shall become effective on the
date specified in the regulation making such
modification, but no earlier than the ninetieth
day following the date such regulation is
published in the Federal Register. Any
modification of the fee shall be designed to
insure that the Fund is maintained at a level
of not less than $100,000,000 and not more
than $200,000,000. No regulation that sets or
modifies fees, whether or not in effect, may
be stayed by any court pending completion of
judicial review of such regulation.

(3){A) Any person who fails to collect or
pay any fee as required by any regulation
promulgated under paragraph (2) of this
subsection shall be liable for a civil penalty
not to exceed $10,000, to be assessed by the
Secretary of the Treasury, in addition to the
fee required to be collected or paid and the
interest on such fee at the rate such fee
would have earned if collected or paid when
due and invested in special obligations of the
United States in accordance with subsection
(e)(2) of this section. Upon the failure of any
person so lable to pay any penalty, fee, or
interest upon demand, the Attorney General

! Secretary wherever used in this section-means
the Secretary of Transportation.
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may, at the request of the Secretary of the
Treasury, bring an action in the name of the
Fund against that person for such amount.

(B) Any person who falsifies records or
documents required to be maintained under
any regulation promulgated under this
subsection shall be subject to prosecution for
a violation of section 1001 of title 18, United
States Code.

(4) The Secretary of the Treasury may, by
regulation, designate the reasonably
necessary records and documents to be kept
by persons from whom fees are to be
collected pursuant to paragraph (1) of this
subsection, and the Secretary of the Treasury
and the Comptroller General of the United
States shall have access to such records and
documents for the purpose of audit and
examination.

(e)(1) The Secretary shall determine the
level of funding required for immediate
access in order to meet potential obligations
of the Fund.

(2) The Secretary of the Treasury may
invest any excess in the Fund above the level
determined under paragraph (1) of this
subsection, in interest-bearing special
obligations of the United States. Such special
obligations may be redeemed at any time in
accordance with the terms of the special
issue and pursuant to regulations
promulgated by the Secretary of the
Treasury. The interest on, and the proceeds
from the sale of, any obligations held in the
Fung shall be deposited in and credited to the
Fund.

(f) If at any time the moneys available in
the Fund are insufficient to meet the
obligations of the Fund, the Secretary shall
issue to the Secretary of the Treasury notes
or other obligations in the forms and
denominations, bearing the interest rates and
maturities, and subject to such terms and
conditions as may be prescribed by the
Secretary of the Treasury. Redemption of
such notes or other obligations shall be made
by the Secretary from moneys in the Fund.
Such notes or other obligations shall bear
interest at a rate determined by the Secretary
of the Treasury, taking into consideration the
average market yield on outstanding
marketable obligations of comparable
maturity, The Secretary of the Treasury shall
purchase any notes or other obligations
issued under this subsection and, for that
purpose, he is authorized to use as a public
debt transaction the proceeds from the sale
of any securities issued under the Second
Liberty Bond Act. The purpose for which
securities may be issued under that Act are
extended to include any purchase of such
notes or other obligations. The Secretary of
the Treasury may at any time sell any of the
notes or other obligations acquired by him
under this subsection. All redemptions,
purchases, and sales by the Secretary of the
Treasury of such notes or other obligations
shall be treated as public debt transactions of
the United States.

§301.9001-1 Collection of fee.

(a) Imposition of fee—(1) In general.
Under section 302(d) of the Outer
Continental Shelf Lands Act
Amendments of 1978 (Act), the Internal
Revenue Service is authorized to collect

a fee of not more than 3 cents per barrel
on oil that is obtained from the Outer
Continental Shelf. This fee is
established by the Commandant, United
States Coast Guard, and is imposed on
the owner of the oil as defined in
paragraph (a)(2) of this section. The
barrels subject to the fee shall be those
barrels reported by the owner of the oil
(§ 301.9001-1 (a) (2)), or a person

authorized to act for the owner, on the

monthly royalty reports, Form 9-153,
filed with the U.S. Geological Survey as
required by 30 CFR 250.94. For the
purpose of computing this fee, the owner
of the oil shall measure the Outer
Continental Shelf oil production by
employing the criteria of the U.S.
Geological Survey contained in 30 CFR
250.60 and Outer Continental Shelf Gulf
of Mexico Order 13. No reduction in the
amount due will be permitted by reason
of theoretical or actual oil lost in transit,
To ensure that the Fund is maintained at
a level of not less than $100,000,000 and
not more than $200,000,000, the
Commandant, United States Coast
?uard. may modify the amount of this
ee.

(2) Owner of oil. For the purposes of
§§ 301.9001-1, 301.9001-2, and 301.9001~
3, the owner of oil is the person in whom
is vested ownership of the oil as it is
produced at the wellhead without regard
to the existence of contractual
arrangements for the sale or other
disposition of the oil between such a
person and third parties. Under this rule,
the Federal government entitlement to
royalty oil does not constitute
ownership of oil by the Federal
government at the time of production.

(3) Example. The provisions of
paragraph (a)(2) of this section may be
illustrated by the following example:

Example. X is the owner of oil produced on
the Outer Continental Shelf. During one
reporting period, 10,000 barrels of oil were
obtained from this location. X will use a
portion of this oil to make a royalty payment
to the United States government. X also has a
contract with Y to sell Y the remaining
barrels of oil. For the purpose of the Act, X is
the owner of the oil and must pay a fee of 3 .
cents per barrel on all 10,000 barrels of oil.

(4) Cross-references. See § 301.9001-
2(a) for the definition of barrel,

§ 301.9001-2(b) for the definition of oil,
and § 301.9001-2(c) for the definition of
person.

(5) Effective Date. The provisions of
§§ 301.9001-1, 301.9001-2, and 301.9001—
3 are effective on July 25, 1979, at 7:00
a.m., local time, If, however, the
established practice has been to gauge
oil production at a time other than 7:00
a.m., the effective date is July 25, 1979, at
the time production has been gauged.

(b) Collection of fee. The Internal
Revenue Service shall collect the fee
imposed by section 302(d) of the Act.
Administrative procedures for the
collection of this fee shall be prescribed
from time to time by the Commissioner.
The Commissioner may designate the
reasonably necessary records and
documents to be kept by the person or
persons from whom the fee is collected.
See also the regulations under 33 CFR
135.103 for additional rules relating to
the implementation of the Act.

(c) Time and place for payment of the
fee—(1) In general. Payment of the fee
shall be made in accordance with the
rules established in paragraph (c)(2), (3}
and (4) of this section. When a deposit is
required by these rules, it must be filed
with the Internal Revenue Service
Center, Austin, Texas 73301 using Form
6008, Fee Deposit for Offshore Oil.
Adjustments required in the amount
paid during the calendar quarter to
reflect the actual amount due for the
quarter shall be made on Form 6009,
Quarterly Report of Fees Due. Form 6009
must be filed on or before the last day of
the month following the end of the
calendar quarter with the Austin Service
Center. The rules under section 7502,
relating to the treatment of timely
mailing as timely filing and paying, and
section 7503, relating to the time for
performance of acts where the last day
falls on Saturday, Sunday, or legal
holiday are applicable to the filing of
Form 6009.

(2) $100 or less of fees. If the owner of
oil is liable in any calendar quarter for
$100 or less of fees, the owner or a
person authorized to act for the owner
may either deposit this amount or pay

‘the full amount of the fee when Form

6009 is filed.

(3) More than $100 of fees. If the
owner of oil is liable in the first or
second month of the calendar quarter
for more than $100 of fees and is not
required to make a semimonthly deposit
(see paragraph (c)(4) of this section), the
owner or a person authorized to act for
the owner must deposit the amount on
or before the last day of the following
month following the the month of
production.

(4) More than $2000 of fees. The
owner of oil who is liable for more than
$2000 of fees for any month of a
calendar quarter must deposit fees for
the following quarter (regardless of
amount) on a semimonthly basis. The
deposit must be made on or before the
ninth day following the semimonthly
period for which it is reportable. The
first deposit for a month may be
reasonably estimated when an
accounting of oil production is normally
done by the month. Under these




33976

Federal Register / Vol. 45, No. 100 / Wednesday, May 21, 1980 / Rules and Regulations

circumstances, the second for that
month deposit should be adjusted to
reflect the total barrels produced in that
month.

(d) Responsibility for payment of
fee—(1) In general. Form 6009, Quarterly
Report of Fees Due, must be filed and
the fee must be paid either by the owner
of the oil (§ 301.9001-1(a)(2)) or by a
person authorized to act for the owner
of the oil under an acceptable power of
attorney filed with the Austin Service
Center. For the purposes of the
regulations at §§ 301.9001-1, 301.9001-2,
and 301.9001-3, an operating agreement
between the operator of the oil-
producing facility and the owner of oil is
considered an acceptable power of
attorney if the operating agreement
specifically states that the operator is
authorized to pay the fee imposed by
section 302{d) of the Outer Continental
Shelf Lands Act Amendments of 1978.

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. W, X, Y, and Z are oil companies
that own equal interests in oil produced on
the Outer Continental Shelf. W was selected
to be the operator of the offshore facility.
Additionally, X, ¥, and Z authorized W to file
Form 6009 and to pay the fee imposed by
section 302(d) of the Act on the oil produced
at this facility. Parsuant to this authorization,
W paid a fee of $16,600. Since the ownership
of the oil is divided equally among W, X, Y,
and Z, each company's share of the fee is
$4,150.

(e) Penalty and Interest. Failure to
collect or pay the fee shall resultina
civil penalty assessed by the Secretary
of the Treasury. The amount of the
penalty is not to exceed $10,000 in
addition to the fee and the interest on
the unpaid fee that would have been
earned if paid when due and invested in
the special Treasury securities which
are to be purchased by the fund. The
computation of the rate of interest to be
levied on underpayment of fees shall be
based on the average interest rate
earned by the interest-bearing special
obligations of the United States in the
fund for each calendar quarter for which
there is underpayment. Unless it can be
shown that the failure to collect or pay
the fee is due to reasonable cause and
not due to the willful neglect, the
amount of the penalty is the lesser of—

(1) $10,000 or

(2) The amount of the fee.

§301.9001-2 Definitions.

The terms enumerated in this section
are to be defined for the purposes of
§§301.9001-1, 301.9001-2, and 301.9001-3
in the following manner:

(a) "Barrel” means 42 United States
gallons at 80 degrees Fahrenheit.

(b) “Oil"” means petroleum, including
crude oil or any fraction or residue
therefrom, and natural gas condensate,
except that the term does not include
natural gas.

(c) “Person” means an individual,
firm, corporation, association,
partnership, consortium, joint venture,
or governmental entity.

(d) “Outer Continental Shelf”’ means
all submerged lands lying seaward and
outside of the area of lands beneath
navigable waters as defined in section
1301 of title 43 and of which the subsoil
and seabed appertain to the United
States and are subject to its jurisdiction
and control;

§ 301.9001-3 Cross reference.

See the Coast Guard regulations
under 33 CFR Parts 135 and 138 for rules

. relating to the implementation of the

Act.

Note.—This Treasury decision is issued
under the authority contained in section
302(d) of the Outer Continental Shelf Lands
Act Amendments of 1978 (92 Stat. 672) and in
section 7805 of the Internal Revenue Code of
1954 (68A Stat. 917: 26 U.S.C. 7805).

[FR Doc. 80-15612 Filed 5-20-80; 8:45 am]
BILLING CODE 4830-01-M

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 19
[T.D. ATF-69]

Distilled Spirits Plants—Reduced Bond
Penal Sums for Limited Distilled Spirits
Operations

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.
ACTION: Temporary rule (Treasury
decision).

SUMMARY: This temporary rule relates to
the Distilled Spirits Tax Revision Act of
1979, Subtitle A of Title VIII of the Trade
Agreements Act of 1979 (Pub. L. 96-39).
This temporary rule provides for
reduced operations bond penal sums for
distilled spirits plant proprietors
conducting certain limited distilled
spirits operations.

EFFECTIVE DATE: The effective date of
this temporary regulation is May 21,
1980.

FOR FURTHER INFORMATION CONTACT:
Edward J. Sheehan, E. ]. Ference, John
V. Jarowski, Regulations and Procedures
Division, Bureau of Alcohol, Tebacco
and Firearms, Washington, D.C. 20226,
Telephone: 202-566-7626.
SUPPLEMENTARY INFORMATION: This
temporary rule revises 27 CFR 19.245 to
provide for reduced maximum

operations bond penal sums for distilled
spirits plant proprietors conducting
certain limited distilled spirits
operations (i.e., storage operations or
storage and processing operations).
Section 19.245 was published in its
entirety in the Federal Register (44 FR
71612) as both a temporary rule, T.D.
ART-62, and a notice of proposed

.rulemaking for final regulations, Notice
No. 329. This temporary regulation as
revised by this document will remain in
effect until superseded by final
regulations. In addition, Notice No. 329,
a notice of proposed rulemaking for final
regulations providing for submission of
written comments, applies to this
revised temporary regulation.

New Provision

Prior to January 1, 1980, 27 CFR
201.211(b) (2) and (3) provided for
reduced maximum bond penal sums for
distilled spirits plant proprietors
conducting certain limited distilled
spirits operations. However, under
current temporary regulations, § 19.245
provides that the maximum operations
bond penal sums for storage operations
and for storage and processing
operations are $200,000 and $250,000,
respectively, regardless of the size of
operations. This Treasury decision
revises § 19.245(a)(1) {ii) and (v) by
providing a lower maximum operations
bond penal sum of $50,000 for limited
storage operations or limited storage
and processing operations. This
regulation should provide relief for small
distilled spirits plant proprietors who
may have difficulty in obtaining
operations bonds at the higher penal
sums previously required by § 19.245.
Drafting Information

The principal author of this document
is Edward J. Sheehan of the Research
and Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms.
However, personnel from other offices
of the Bureau and from the Treasury
Department participated in developing
this document, both on matters of
substance and style.

Effective Date

Issuance of this Treasury decision as
a temporary rule with notice and public
procedure under 5 U.S.C. 553(b) and in
compliance with the effective date
limitation in 5 U.S.C. 553(d) is
impracticable and not in the public
interest because revisions in the
bonding provisions, 27 CFR, Part 18,
Subpart H, have created unintended
hardships and inequities for small
distilled spirits plants conducting certain
limited distilled spirits operations. The
Bureau has been advised that such
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plants have been unable to obtain bonds  Authority and Issuance

at the maximum penal sum and thereby
have been seriously hampered in
conducting the same business engaged
in prior to January 1, 1980, and unless
granted relief substantial business
damage will result. Inmediate action is

necessary to rectify the inequities and PART 19—DISTILLED SPIRITS

prevent substantial harm to such plants.
This amendment reestablishes reduced PLANTS

These regulations are issued under the
authority contained in 26 U.S.C. 7805
(68A Stat. 917, as amended).

Accordingly, Title 27 Code of Federal
Regulations is amended as follows:

maximum operations bond penal sums Section 19.245 is amended to read as

to ease qualification requirements for follows:
proprietors of small distilled spirits
plants conducting certain limited
distilled spirits operations who have
difficulty in obtaining operations bonds
at the higher penal sums.

§ 19.245 Bonds and penal sums of bonds.

The bonds, and the penal sums
thereof, required by this subpart, are as

: : S5h follows:
Accordingly, this Treasury decision
becomes effective on May 21, 1980.
Penal Sum
Type of bond Basis Minimum Maximum
(a) Operations bond:
(1) One plant bond—
(i) Distiller The amount of tax on spirits produced during $5,000 $100,000
a period of 15 days.
(i) Warehouseman:
(A) G ) The t of tax on spirits and wines de- 5,000 200,000
posited in, stored on, and in transit to
bonded premises.
(B) Limited to storage of not over 500 ... do 5,000 50,000
packages, and to a total of not over
50,000 proof gallons.
(iil) Distilier and The t of tax on spirits produced during 10,000 200,000
a period of 15 days, and the amount of tax
on spirits and wines deposited in,  stored
on, and in transit 1o bonded premises.
(iv) Distilier and p The amount of tax on spirits produced during 10,000 200,000
a period of 15 days, and the amount of tax
on spirits (including denatured spirits), arti-
cles, and wines deposited in, stored on,
and in transit 1o bonded premises.
(v) Warehouseman and processor:
(A) G | The t of tax on spirits (including dena- 10,000 250,000
tured spirits), articles, and wines deposited
in, stored on, and in Wransit to bonded
premises.
(B) Limited to storage of not over 500 ....do 10,000 50,000
packages, and to a total of not over
50,000 proof gallons, and processing
of spiits so stored.
(vi) Distilier, h and p ¥ ... The t of tax on spirits produced during 15,000 250,000
a period of 15 days, and the amount of tax
on spirits (including denatured spirits), arti-
cles, and wines deposited in, stored on,
and in transit to bonded premises.
(2) Adjacent bonded wine celiars—
() Distiller and bonded wine cellar The sum of the amount of tax calculated in 6,000 150,000
(a)(1)() and with respect o bonded wine
cellar operations, the amount of tax on
wines and wine spirts possessed and in
transit,
(i) Distiller, h and bonded wine The sum of the amount of tax calculated in 11,000 250,000
celiar. {a)(1)() and with respect lo bonded wine
cellar operations, the amount of tax on
wines and wine spirits possessed and in
transit.
() Distiller, processor and bonded wine The sum of the amount of tax calculated in 11,000 250,000
{a)(1)(tv) and with respect to bonded wine
cellar operations, the amount of tax on
wines and wine spitits possessed and in
transit.
(V) Distiller, warehouseman, processor and The sum of the amount of tax calculated in 16,000 300,000

bonded wine cellar. (a)(1)(vi) and with respect to bonded wine

(b) Area operations bond: The penal sum shall be calculated in accord-
ance with the following table:

Towmm-mmdmdar(aj .............. Requirements for penal sum of area oper-
ations bond.

Not over $300,000 100 percent.

Qver $300,000 but not over $600,000 ......

$300,000 plus 70 percent of excess over
$300,000.
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Penal Sum—Continued changes. Regulations calling for Forms
Typo of bond Basis LR Mo 11 to be filed with IRS district directors
(in contradiction with directions printed
Over $600,000 but not over $1,000,000 ...vivcrere ss;so&oompm 50 percent of excess over on the revised form) are corrected to
! o : instruct taxpayers to file these forms
Over $1,000,000 but 000,000.............. $710,000 plus 35 percent of excess ‘ ; :
: e s‘1ooooghon = with the directors of the appropriate IRS
Over $2,000,000. s"sgegéoowooom 25 percent of excess over service centers.
LR Because these regulatory amendments
(e) Witiawel bond: h ol 7 e are merely procedural and interpretive
£1)iOne plant. queiiad: for; cated Ao 1o Aot of Ui Wikl 8t Sy One B, . oty of the changes relating to special tax
" chargeable against such bond but has not
iy been paid. already made by the Internal Revenue
{2) Two or mora plants in & region qualified for. Sum of the penal sums for each plant calou- (&) ) Service, notice of opportunity for public
e nic b i ok I (A1) A Mo : ‘ comment is not required by the
(1) Both operations at a distiled spiits plant Total penal sums of (2) and (cK1) of this 6000 1300000 Administrative Procedure Act (5 U.S.C.
s T g (ot . 553). Furthermore, since these changes
same distiifed spiits plant. - : should be instituted as soon as possible,
(2) Both operations at two or more distied spir- Total penal sums of (b) and (c)2) of this e “ compliance with the usual 30-day

its plants (and any adjacent bonded wine  section in lisu of which given.

cellar) within the same region and withdraw-
als from the bonded premises of the same
distilled spirits plants.

| Sum of the minimum penal sums required for each plant covered by the bond.
* Sum of the maximum penal sums required for each plant covered by the bond (The maximum penel sum for 'one plant is

$1,000,000).

* Sum of the minimum penal sums for operations and withd

d for each plant covered by the bond.

! bonds requi

b of the maximum penal sums for area oparations bonds and withdrawal bonds required for the plants covered by the

unitbond

(Sec. 805(c), Pub. L. 96-39, 93 Stat. 276 (26 U.S.C. 5173))

Signed: March 10, 1980.
G. R. Dickerson,
Director.

Approved: April 22, 1980,
Richard J. Davis,

Assistant Secretary (Enforcement and Operations).

|FR Doc. 80-15604 Filed 5-20-80; 8:45 am|
BILLING CODE 4810-31-M

27 CFR Parts 179, 194, 197, 245, 250,
251, and 252

[T.D. ATF-70]

Special Tax

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.

ACTION: Final rule,

SUMMARY: This final rule liberalizes and
updates regulations governing payment
of special tax, and payment of interest
on delinquent or unpaid special tax.
Under the amended regulations, special
tax may be paid with a single form
(Internal Revenue Service Form 11),
even though several rates of special tax
are involved. Current regulations require
separate Forms 11 to be prepared for
each rate of special tax involved. The
interest rate on special tax which is
“unpaid on or after February 1, 1978, is
updated to reflect the current rate, in
accordance with applicable law.

EFFECTIVE DATE: May 21, 1980.

FOR FURTHER INFORMATION CONTACT:
Steven C, Simon, Research and
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms, P.O. Box 385,
Washington, DC 20044; (202) 566-7626.
SUPPLEMENTARY INFORMATION: On
January 1, 1979, an amended version of

Internal Revenue Service Form 11 took
effect. Under this form, as amended,
taxpayers with multiple locations who
wish to pay special tax with a single
form may do so, even though they may
be subject to several rates of special tax,
The former version of Form 11 required
taxpayers to submit separate forms for
each rate of special tax being paid.
Amendment of ATF regulations is
necessitated by the amendment of Form
11, because these regulations include
instructions for preparation of this form.
The amendments do not affect the
amount of special tax that is due. Also,
separate Forms 11 will still be required
if different time periods are involved.

In Revenue Ruling 77411 (1877-2 C.B.
480), the Commissioner of Internal
Revenue announced a reduced interest

- rate of 6 percent, applicable to special

tax which is unpaid on or after February
1, 1978. Later, in Revenue Ruling 79-368,
published in Internal Revenue Bulletin
No. 197945 (Nov. 5, 1979), this interest
rate was raised to 12 percent for taxes
unpaid on or after February 1, 1980,
Consequently, the ATF regulations in 27
CFR Parts 194 and 252 which refer to
this interest rate are amended by this
document.

In addition to the amendments
relating to special tax, the amended
sections contain some non-substantive
stylistic, terminology, and clarifying

effective date limitatiom of 5 U.S.C.
553(d) is found to be unnecessary and
contrary to the public interest.
Consequently, the amendments made by
this document shall become effective
May 21, 1980.

The drafter of this document was
Steven C. Simon of the Research and
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms. However,
supervisors and reviewers from both the
Bureau and the Office of the Secretary
of the Treasury exercised control over
development of the regulations, both on
matters of substance and style.

These amendments are made under
the authority contained in 26 U.S.C.
7805. Accordingly, the regulations in 27
CFR Parts 179, 194, 197, 245, 250, 251,
and 252 are amended as follows:

PART 179—MACHINE GUNS,
DESTRUCTIVE DEVICES, AND
CERTAIN OTHER FIREARMS

Paragraph A. The regulations in 27
CFR Part 179 are amended as follows:

1. Section 179.34 is amended to
remove the requirement that a separate
Form 11 be filed for each place of
business. Since Forms 11 are now filed
exclusively with the internal revenue
service centers (except for hand
carrying), § 179.34 is amended
accordingly, As amended, § 179.34 reads
as follows:

§ 179.34 Registration, return, and
payment of special (occupational) taxes.
(a) General. Each person, prior to
commencing any business taxable under
26 U.S.C. 5801, shall prepare, sign, and
file a return (IRS Form 11), and pay the
proper tax. The Form 11 with tax shall
be filed with the director of the service
center serving the internal revenue
district in which the taxpayer's principal
place of business is located. Thereafter,
the taxpayer shall file Form 11 and pay
the proper tax on or before the 1st day
of July each year during which he
continues in business. If a person has
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paid special (occupational) taxes for a
taxable year he will be furnished a
return (Form 11) which shall be filled out
and signed for registration and tax
payment for the succeeding taxable year
if that person intends to continue in
business. Properly completing, signing,
and timely filing of a return (Form 11)
constitutes compliance with 26 U.S.C,
5802. A person doing business under a
style or trade name shall give his own
name, followed by his style or trade
name. In the case of a partnership,
unincorporated association, firm, or
company, other than a corporation, its
style or trade name shall be given, also
the name of each member and his
residence address. In the case of a
corporation, its style or trade name shall
be given, also the name of each
responsible officer and his residence
address. The class of business, as
described in § 179.32, and the period for
which special (occupational) tax is due,
shall also be stated. The Form 11 shall
be signed under penalties of perjury.

(b) Hand carrying. Notwithstanding
the provisions of this part relating to the
filing of returns of Form 11 for special
(occupational) tax, such returns which
are filed by hand carrying shall be filed
with the district director of the internal
revenue district in which the taxpayer's
prineipal place of business is located.
(68A Stat. 752, as amended (26 U.S.C.
6091))

2. A clarifying amendment is made in
§ 179.42 to cover the situation where a
change of ownership affects a business
having more than one location. In this
situation, the amended regulations
specify that the new return must be filed
with the proper IRS official serving the
business’ principal location. As
amended, § 179.42 reads as follows:

§179.42 Changes through death of
owner.

Whenever any person who has paid
special (occupational) tax dies, the
surviving spouse or child, or executors
or administrators, or other legal
representatives, may carry on this
business for the remainder of the term
for which tax has been paid and at the
place (or places) for which the tax was
paid, without any additional payment,
subject to the following conditions. If
the surviving spouse or child, or
executor or administrator, or other legal
representative of the deceased taxpayer
continues the business, such person
shall, within 30 days after the date on
which the successor begins to carry on
the business, file a new return, IRS Form
11, with the director of the service
center serving the internal revenue
district in which the business is located.
If the business has multiple locations,

the new return shall be filed with the
director of the service center serving the
internal revenue district in which the
deceased taxpayer's principal place of
business is located. The return thus
executed shall show the name of the .
original taxpayer, together with the
basis of the succession. (As to liability
in case of failure to register, see

§ 179.49.)

PART 194—LIQUOR DEALERS

Par. B. The regulations in 27 CFR Part
194 are amended as follows:

1. The implied requirement for
separate Forms 11 to cover different
rates of special tax is removed from
§ 194.104. As amended, § 194.104 reads
as follows:

§ 194.104 Time for filing return.

Every person who intends to engage
in a business subject to special tax
under the provisions of this part shall,
on or before the date such business is
commenced, file a special tax return,
IRS Form 11, with payment of tax; and
every taxpayer who continues into a
new tax year a business subject to
special tax under the provisions of this
part shall file a Form 11 with tax on or
before July 1 of the new tax year. A
taxpayer subject to special tax for the
same period at two or more locations
shall file one special tax return, Form 11,
prepared as provided in § 194.106, with
payment of tax to cover all such
locations. If the return and tax are
received in the mail and the U.S.
postmark on the cover shows that it was
deposited in the mail in the United
States within the time prescribed for
filing in an envelope or other
appropriate wrapper which was
properly addressed with postage
prepaid, the return shall be considered
as timely filed. If the postmark is not
legible, the sender has the burden of
proving the date when the postmark was
made. When registered mail is used the
date of registration shall be accepted as
the postmark date.

(68A Stat. 732 as amended, 749 as amended
(26 U.S.C. 6011, 6071); Sec. 201, Pub. L. 85-859,
72 Stat. 1346 as amended (26 U.S.C. 5142))

2. Section 194.106 is amended to
eliminate the requirement for separate
Forms 11 covering different rates of
special tax. As amended, § 194.106 reads
as follows:

§ 194.106 Special tax returns.

(a) General. Special tax returns shall
be made on IRS Form 11, which may be
obtained from the director of the service
center, from any internal revenue
district director, or from an ATF
regional office, If a taxpayer files Form

11 as provided in paragraph (c) of this
section and thereaffer in the period
covered thereby starts at one or more
locations one or more new businesses,
he shall make a return on Form 11 with
payment of tax and an attached list
showing the name, trade name (if any),
and the address of each location
covered by the return in the manner
prescribed in paragraph (c) of this
section. A single return may not cover
periods of liability commencing on
different days.

(b) Special tax return covering a
single location. In the case of a special
tax return filed for a single location, the
taxpayer shall disclose the following
information in the spaces provided on
the return:

(1) If the dealer is an individual or a
corporation, the true name of this
individual or corporation.

(2) In the case of a partnership, the
true name of every person comprising
the partnership.

(3) If a trade name is used, the exact
trade name under which the business is

* conducted, in addition to information

required in paragraph (b)(1) or (b)(2) of
this section.

(4) The employer identification
number (see §§ 194.106a-194.106c).

(5) The exact location of the place of
business, by name or number of building
and street or, where these do not exist,
by some particularization in addition to
the post office address.

(6) The kind of liquor business carried
on, as classified in §§ 194.23-194.27.

(7) All other information provided for
on the form.

(c) Special tax return covering
multiple locations. In the case of a
special tax return filed for multiple
locations, the taxpayer shall disclose the
following information in the spaces
provided on the return:

(1) The name, trade name (if any), and
address of his principal place of
business, or principal office, in the
manner prescribed in paragraphs (b)(1),
(b)(2), (b)(3), and (b)(5) of this section.

(2) The employer identification
number (see §§ 194.106a-194.106c).

(3) The kind of liquor business carried
on, as classified in §§ 194.23-194.27.

(4) The number of locations covered
by the return.

(5) All other information provided for
on the form. -

In addition to the above, the taxpayer
shall prepare, in duplicate, a list
identified with his name, address,
employer identification number, class of
tax, and period covered by his return.
The list shall show, by States, the name,
trade name, if any, and address of each
location (including taxpayer's principal
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place of business, or principal office, if
subject to special tax) covered by the
return. Each address shall be disclosed
on the list in the manner prescribed in
paragraph (b)(5) of this section. The
original of the list shall be attached to
the Form 11, as a part of his return, and
the copy shall be retained by the
taxpayer as part of the records required
by this part.

(68A Stat. 732 as amended, 846 as amended,
(26 U.S.C. 6011, 7011); Sec. 1, Pub. L. 87-397,
75 Stat. 828 (268 U.S.C. 6109))

3. The interest rate adjustments
announced by the Commissioner of
Internal Revenue are reflected by an
amendment to § 194,110, As amended,
§ 194.110 reads as follows:

§194.110 Interest on unpaid special tax.

(a) General. * * *

(b) Rates of Interest. (1) An annual
rate of 6 percent shall apply to interest
accruing before July 1, 1975.

(2) An annual rate of 9 percent shall
apply to interest accruing within the
period commencing July 1, 1975, through
January 31, 1976.

- (3) An annual rate of 7 percent shall
apply to interest accruing within the
period commencing February 1, 1976,
through January 31, 1978.

(4) An annual rate of 6 percent shall
apply to interest accruing within the
period commencing February 1, 1978,
through January 31, 1980.

(5) An annual rate of 12 percent shall
apply to interest accruing on or after
February 1, 1980. This rate shall apply to
interest accruing up to the effective date
of any subsequent adjusted rate of
interest established under26 U.S.C,
6621,

(6) Subsequent adjusted interest rates
shall apply when established by the
Secretary of the Treasury or his delegate
pursuant to 26 U.S.C. 6621, Such
adjusted rates shall continue in effect
until the effective date of any further
adjustment.

(c) Example. * * *

* L * * *

(Sec. 7, Pub. L. 93-625, 88 Stat. 2114 as
amended (26 U.S.C. 6621), 68A Stat. 817 as
amended

(26 U.S.C. 6601))

4. The implied requirement for
separate Forms 11 to cover different
rates of special tax is removed from
§ 194.124. As amended, § 194.124 reads
as follows:

§ 194,124 Stamps for passenger trains,
aircraft, and vessels.

Special tax stamps may be issued in
general terms “in the United States” to
persons who will carry on the business
of retail dealers in liquors or retail

dealers in beer, on trains, aircraft, boats
or other vessels, engaged in the business
of carrying passengers. If sales of
liquors are made at the same time on
two or more passenger carriers, a
special tax stamp shall be obtained for
each such carrier. However, a dealet
may transfer any such stamp from one
passenger carrier to another on which
he conducts his business, without
registering the transfer with the Internal
Revenue Service, and he may conduct
such business throughout the passenger
carrying train, aircraft, boat or other
vessel, to which the stamp is
transferred. A person subject to special
tax on two or more passenger carriers
shall file one Form 11, prepared in the
manner prescribed in § 194.106(b), with
payment of tax, to cover all such
carriers and shall specify on the Form 11
the number of passenger carriers for
which special tax is being paid.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1344 as
amended, 1347 as amended (26 U.S.C, 5123,
5143))

PART 197—-DRAWBACK ON DISTILLED
SPIRITS USED IN MANUFACTURING
NONBEVERAGE PRODUCTS

Par. C. The regulations in 27 CFR
197.28 are amended to remove the
implication that separate Forms 11 are
necessary if different rates of special tax
are to be paid. As amended, § 197.28
reads as follows:

§ 197.28 Filing of retum and payment of
special tax.

(a) General. Returns shall be filed on
IRS Form 11, with payment of tax, with
the director of the service center serving
the internal revenue district in which the
place of manufacture is located.

(b) Multiple locations. I a taxpayer is
subject to special (occupational) tax at
two or more locations, he shall file one
special tax return Form 11 (prepared in
the manner preseribed in § 197.29), with
payment of tax to cover all such
locations. The return with tax shall be
filed with the director of the service
center serving the internal revenue
district in which the taxpayer's principal
place of business (or principal office in
the case of a corporate taxpayer) is
located. In addition, he shall prepare, in
duplicate, a list identified with his name,
address, employer identification
number, class of tax, and period covered
by his return. The list shall show, by
States, the name (and trade name, if
any) and address of each location
(including the taxpayer's principal place
of business, or principal office, if subject
to special tax) for which special tax is
being paid. The original of the list shall
be attached to the Form 11, as a part of
his return, and the copy shall be

retained by the taxpayer for a period of
not less than 2 years.

PART 245—BEER

Par. D. The regulations in 27 CFR
245.76 are amended to remove the
implied requirement for separate Forms
11 covering different rates of special tax.
As amended, § 245.76 reads as follows:

§245.76 Special tax return.

(a) General. Every person required to
pay special tax shall prepare a return on
IRS Form 11. The return shall be filed,
with payment of tax, with the director of
the service center serving the internal
revenue district in which the taxpayer's
business is located.

(b) Multiple locations. A taxpayer
subject to special (occupational) tax for
the same period at two or more
locations shall file one special tax return
Form 11 (prepared in the manner
prescribed in § 245.76a) with payment of
tax to cover all such locations. The
return with tax shall be filed with the
director of the service center serving the
internal revenue district in which the
taxpayer's principal place of business
(or principal office in the case of a
corporate taxpayer) is located. In
addition, the taxpayer shall prepare, in
duplicate, a list identified with his name,
address, employer identification
number, class of tax, and period covered
by his return. The list shall show, by
States, the name and address of each
location (including the taxpayer’s
principal place of business, or principal
office, if subject to special tax) for which
special tax is being paid. The original of
the list shall be attached to the Form 11,
as a part of his return, and the copy
shall be retained by the taxpayer for a
period of not less than 2 years.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1346 (26
U.S.C. 5142))

PART 250—LIQUORS AND ARTICLES
FROM PUERTO RICO AND THE VIRGIN
ISLANDS

Par. E. The regulations in 27 CFR Part
250 are amended as follows:

1. Section 250.44 is amended to require
IRS Forms 11 to be filed with the
director of the service center in all
instances. Previously, there were some
situations in which these forms had
been required to be filed with the
district director. As amended, § 250.44
reads as follows:

§ 250.44 Liquor dealer's special taxes.
Every person bringing liquors into the
United States from Puerto Rico, who
sells, or offers for sale, such liquors shall
file IRS Form 11 with the director of the
service center serving the internal
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revenue district in which the business is
located, and pay special (occupational)
tax as @ wholesale dealer in liquor or as
a retail dealer in liquor in accordance
with the law and regulations governing
the payment of such special taxes (Part
194 of this chapter). °

(Sec. 201, Pub. L. 85-859, 72 Stat. 1340 as
amended, 1343 as amended, 1344 as amended
(26 U.S.C. 5111, 5112, 5121, 5122))

1. Section 250.210 is amended to
require IRS Forms 11 to be filed with the
director of the service center in all
instances. Previously, there were some
instances in which these forms had been
required to be filed with the district
director. As amended, § 250.210 reads as
follows:

§250.210 Liquor dealer’s special taxes.

Every person bringing liquors into the
United States from the Virgin Islands,
who sells, or offers for sale, such liquors
shall file IRS Form 11 with the director
of the service center serving the internal
revenue district in which the business is
located, and pay special (occupational
tax as a wholesale dealer in liquor or as
a retail dealer in liquor, in accordance
with the laws and regulations governing
the payment of such special taxes (Part
194 of this chapter).

(Sec, 201, Pub. L. 85-859, 72 Stat. 1340 as
amended, 1343 as amended, 1344 as amended
(26 U.S.C. 5111, 5112, 5121, 5122))

PART 251—IMPORTATION OF
DISTILLED SPIRITS, WINES, AND
BEERS

Par, F. The regulations in 27 CFR
251.30 are amended to require Forms 11
to be filed with the director of the
service center in all instances.
Previously, there were some situations
in which these forms had been required
to be filed with the district director.
Non-substantive stylistic changes are
also made. As amended, § 251.30 reads
as follows:

§251.30 Special (oocupa&lonal) tax.

Importers engaged in the business of
selling, or offering for sale, distilled
spirits, wines or beer are subject to the

rrovisions of Part 194 of this chapter
elating to special (occupational) taxes.
Part 194 requires that the special tax
return, IRS Form 11, with payment of the
tax, shall be filed with the director of
the service center serving the internal
revenue district in which the business is
located, before commencing business.

Subsequently, Form 11 with tax shall be
filed each year on or before July 1, as
long as the proprietor continues in
business. r

(Sec. 201, Pub. L. 85-859, 72 Stat. 1340 as
amended, 1343 as amended, 1344 as amended
(26 U.S.C. 5111, 5112, 5121, 5122])

PART 252—EXPORTATION OF
LIQUORS

Par. G. The regulations in 27 CFR
252.332 are amended to update the
reference to the rate of interest due on
money owed to the United States and to
make stylistic changes. As amended,

§ 252,332 reads as follows:

§252.332 Ciaim against bond,

When any claim supported by a bond
has been allowed and changed against
the bond under the provisions of
§ 252.331, and the original of the claim
properly executed by the appropriate
customs official or armed services
officer as required by this part is not
received by the regional regulatory
administrator within three months of the
date the claim was allowed, or where
the distilled spirits or wines are not
otherwise accounted for in accordance
with this part, the regional regulatory
administrator shall advise the claimant
of the facts, and notify him that unless
the original of the claim, properly
executed as required by this part, is
received by the regional regulatory
administrator within 30 days, a written
demand will be made upon the principal
and the surety for repayment to the
United States of the full amount of the
drawback, plus interest at the rate
prescribed by law from the time the
drawback was paid. However, the
regional regulatory administrator may, if
in-his opinion the circumstances warrant
it, grant the claimant any additional
extension of time beyond 30 days as
may be necessary to accomplish the
required filing.

(Sec. 201, Pub. L. 85-858, 72 Stal. 1336 as
amended, (26 U.S.C. 5062))
Signed: April 7, 1980.
G. R. Dickerson,
Director.
Approved: April 23, 1980.
Richard J. Davis,

Assistant Secretary of the Treasury
{Enforcement and Operations).

[FR Doc. 80-15605 Filed 5-20-80; 8:45 am)
BILLING CODE 42810-31-M

ENVIRONMENTAL PROTECTION
AGENCY ,

40 CFR Part 52

[FRL 1495-5]

Approval and Promulgation of State

Implementation Plans; Revision to the
New York State iImplementation Plan

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

sumMMARY: The purpose of this notice is

to approve conditionally certain specific

portions of a revision to the New York

State Implementation Plan (SIP) for the

New York City metropolitan area (New

York City and Nassau, Suffolk,

Westchester and Rockland Counties). It

deals only with those portions of the SIP

revision not related to mass transit
improvements. This SIP revision was
prepared by the State to meet the
requirements of Part D (“Plan

Requirements for Nonattainment

Areas") of the Clean Air Act.

For applicable portions of the SIP
revision, today's notice provides the
final determination arrived at by EPA
based on its review of all information
submitted. It defines some further
actions required of the State to obtain
full unconditional approval of its SIP.
EFFECTIVE DATE: This action is effective
May 21, 1980.

ADDRESSES: Copies of the SIP revision

submitted by New York State,

supplementary information, and public
comments are available for inspection at
the following addresses:

Environmental Protection Agency,
Region II, 26 Federal Plaza, Room
1642, New York, New York 10007.

Environmental Protection Agency,
Public Information Reference Unit, 401
M Street SW., Washington, D.C.
20460.

FOR FURTHER INFORMATION CONTACT:

William S. Baker, Chief, Air Programs

Branch, Environmental Protection

Agency, Region II, 26 Federal Plaza,

New York, New York 10007,

(212) 264-2517.

SUPPLEMENTAL INFORMATION:
I. General Information

A. Background to Today's Action

Pursuant to the requirements of
Section 107(d) of the Clean Air Act, as
amended, the Environmental Protection
Agency (EPA) published in the Federal
Register (44 FR 5119, January 25, 1979) a
list of the attainment status designations
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with respect to each national ambient
air quality standard for every area
within New York State. These
designations represent revisions,
corrections and elaborations to
designations originally published in the
March 3, 1978 issue of the Federal
Register at 43 FR 8962. Additional
revisions to ozone designations in New
York State which do not affect the New
York City metropolitan area (New York
City and Nassau, Suffolk, Westchester
and Rockland Counties) were published
on December 7, 1979 (44 FR 70466). The
reader is referred to the January 25, 1979
Federal Register for a detailed
description of the nonattainment
designations for the New York City
metropolitan area. Generally they are as
follows:

Carbon Manoxide:

The City of New York;

The City of Yonkers;

The City of Mount Vernon;

The County of Nassau {southwestern).
Ozone:

The entire New York City metropolitan
area.
Particulate Matter {Secondary Standard}):

The Borough of Manhattan;

The Berough of Brooklyn (part);

The Borough of Queens [part);

The Borough of the Bronx {part);

The Borough of Staten Island (part).

An additional general description of
these nonattainment areas is contained
in revisions to § 52.1682, “Attainment
dates for national standards,” which is
being promulgated today. This and other
changes to federal regulations appear at
the end of today’s notice.

The 1977 Amendments to the Clean
Air Act added Part D to Title I of the
Act. This new Part requires that for each
area within a state designated as net
meeting a national ambient air quality
standard, a revision to the State
Implementation Plan (SIP) must be
adopted by the State and submitted for
approval to EPA by January 1, 1979. The
SIP revision is to provide for attainment
of the contravened standard by
December 31, 1982 or, for ozone and
carbon monoxide, under certain
conditions specified by the Act, no later
than December 31, 1987.

The required content of the SIP
revisions mandated by the Clean Air
Act is described in Part D and, more
generally, in Section 110(a) of the Act.
These requirements are further
discussed and elaborated upon in a
"General Preamble for Proposed
Rulemaking on Approval of State
Implementation Plan Revisions for
Nonattainment Areas” published in the
April 4, 1979 issue of the Federal
Register at 44 FR 20372. The reader is
referred to this Federal Register notice
for a complete discussion of SIP revision

requirements; these are not repeated in
great detail in this notice.

The reader is also referred to several
supplements to this April 4, 1979 notice
which were published in the Federal
Register of July 2, 1979 (44 FR 38583),
August 28, 1979 (44 FR 38583), A
September 17, 1979 (44 FR 53761), and
November 23, 1979 (44 FR 67182).

In response to these requirements, on
May 16, 1979 the Governor of the State
of New York submitted a revision to the
New York SIP. Additional
documentation was also subsequently
submitted in support of the original
document. On December 10, 1979 EPA
published in the Federal Register (44 FR
70754) a notice of proposed rulemaking
with regard to this revision request. That
notice also discussed SIP revision
requirements and the degree to which, in
EPA's judgement, the New York SIP
revision met those requirements. Also in
that notice, the public was advised that
EPA would accept comments on its
proposal during a 60-day period which
ended on February 8, 1980. The reader is
referred to this notice for a detailed
description of the material submitted.

B. Summary of SIP Contents

Subsequent to EPA's December 10,
1979 notice of proposed rulemaking, on
January 11, February 6, February 20, and
March 12, 1880 additional supplemental
material with respect to the May 24,
1979 proposed SIP revision was
submitted. This material is discussed as
applicable in Sections II and III of
today's notice.

In general, the New.York City
metropolitan area SIP revision, which is
the subject of today’s action, contains
the following regulations and provisions
aimed at attainment of the ozone and
carbon monoxide national ambient air
quality standards;

* Normal replacement of old
automobiles by newer vehicles (“vehicle
turnover").

» Adequate legal authority for and a
commitment to develop and implement
an automobile emission inspection and
maintenance program.

* Regulatory requirements for the
control of volatile organic compounds,
as follows:

—Part 200, General Provisions (as
revised)

—Part 204, Hydrocarbon Emissions
From Storage and Loading Facilities—
New York City Metropolitan Area (as
currently approved—a State request to
revoke this regulation is disapproved by
EPA (see Subsection 1.C.1 of this notice))

—Part 205, Photochemically Reactive
Solvents and Organic Solvents From
Certain Processes—New York City
Metropolitan Area (as revised)

—Part 211, General Prohibitions (as
revised)

—Part 212, Process and Exhaust and/
or Ventilation Systems (as revised in
part (see Subsection L.C.1 of this notice))

—Part 223, Petroleum Refineries (as
revised)

—Part 226, Solvent Metal Cleaning
Processes (new)

—Part 228, Surface Coating Processes
(new)

—Part 229, Gasoline Storage and
Transfer (new)

» Regulatory requirements for the
review of major new sources and major
modifications as contained in Part 231,
“Major Facilities," and complementing
administrative provisions.

¢ Plans, programs, projects, studies
and other actions for the development,
commitment and implementation of
various transportation control measures.
In addition, to those measures noted
above, the SIP includes the following
transportation control measures:

—Transit Improvements (Subject to
EPA approval at a later time [see
Subsection L.C.1 of this notice))

—Land Use and Development
Controls

—Parking Restrictions

—Freight Transportation

—Heavy Duty Gasoline Truck Retrofit

—Express Bus and Carpool Lanes

—Pedestrian Priority Zones

—Traffic Flow Improvements for
Arterials

—Traffic Flow Improvements for
Limited Access Highways

—Alternate Work Schedules

—Bicycle Lanes and Storage Facilities

—Employer Based Programs

—Private Car Restrictions

—Park-and-Ride and Fringe Parking.

Specific actions related to each
measure will be clarified by the State in
response to the conditions promulgated
in this notice. The measures include the
following demonstration projects:

—Limitation on Authorized Parking

—42nd Street Transitway

—Eastside Avenue Exclusive Local
Bus Lane

—Business District Peripheral Parking
Facilities

—49th-50th Streets Corridor:
Improved Service for Public
Transportation Vehicles

—Bike Lanes.

C. Summary of EPA's Action

1. Carbon monoxide and ozone. In its
December 10, 1979 notice of proposed
rulemaking EPA did not address the
SIP's provisions with regard to mass
transit improvements. In that notice it
was indicated that the plan's ability to
meet the requirements of Sections 172,
110(a)(3)(D) and 110(c)(5) of the Clean
Air Act would be addressed in a
separate notice of proposed rulemaking.
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Such a notice has not been published to
date.

Nevertheless, in order to avoid further
delay, in today’s notice EPA is
promulgating conditional approval of the
SIP provision summarized in the
preceding section (Section 1.B) except as
related to mass transit improvements or
as noted in that section (the concept of
conditional approval is discussed in
Subsection LD of this notice). However,
at this time EPA is taking no action with
regard to the SIP's ability to meet fully
the requirements of Part D of the Clean
Air Act.

It should be further noted that, as part
of this promulgation, appropriate
provisions of thé State's revision are
being incorporated into the current New
York SIP for the New York City
metropolitan area. These provisions are
summarized in Section LB. of this notice,
However, EPA action with regard to two
of these provisions warrants further
explanation as follows. Both of these
issues were discussed in EPA's
December 10, 1979 notice of proposed
rulemaking.

Part 204—FEPA is denying the State's
request to delete Part 204, “Hydrocarbon
Emissions From Storage and Loading
Facilities——~New York City Metropolitan
Area,” from its SIP. EPA recognizes that
the emissions subject to control under
Part 204 are now also regulated under
Part 229, “Gasoline Storage and
Transfer.” However, as discussed in
Section LE, of this notice, it is EPA
policy that a new requirement should
not supersede or replace an existing
requirement until regulated sources
achieve compliance with the new
requirement. In the interim, compliance
with the existing requirement must be
maintained.

Part 212—EPA, in its review of the SIP
revision, noted that Part 212, “Process
and Exhaust and/or Ventilation
Systems,” had been revised to a greater
extent than indicated by the State. This
apparent discrepancy resulted from the
fact that Part 212 had been previously
revised by the State without
incorporation of these revisions into the
SIP, While the State has submitted, as a
SIP revision, this regulation in its
entirety, only those revisions to Part 212
exempling processes covered by revised
or new regulations are being approved
at this time.

2. Particulate matter. EPA proposed to
extend for 18 months the deadline for
submitting plan revisions implementing
attainment of the particulate matter
secondary national ambient air quality
standard in New York City. Today EPA
is promulgating this extension until July
1, 1980 in Section 52.1672, “Extensions”;
this is further reflected in Section

52,1682, "' Attainment dates for national
standards.”

D. Conditional Approval

A discussion of conditional approval
and its practical effect appear in a July
2, 1979 (44 FR 38583) and in a November
23, 1979 (44 FR 67182) supplement to
EPA’'s “General Preamble for Proposed
Rulemaking on Approval of State
Implementation Plan Revisions for
Nonattainment Areas.” The conditional
approval action taken today requires the
State to submit to EPA additional
material by the deadlines specified in
today's notice. There will be no
extensions of the conditional approval
deadlines which are being promulgated
in this notice. EPA will follow the
following procedures in determining if
the State has satisfied a condition:

1. When the State submits required
documentation showing that a condition
was met on schedule, EPA will publish a
notice in the Federal Register
announcing receipt of the material. The
notice of receipt will also announce that
the conditional approval is continued
pending EPA's final action on the
submission.

2. EPA will evaluate the State's
submission to determine if the condition
was fully met. After review is complete,
a Federal Register notice will be
published either proposing or taking
final action to find that either the
condition has been met and the plan can
be approved, or to find that the
condition has not been met and that
conditional approval is withdrawn and
the plan is disapproved. If the plan is
disapproved, the Section 110(a)(2)(I)
restrictions on new major source
construction will come into effect.

3. If the State fails to submit the
required material needed to meet a
condition in a timely fashion, EPA will
publish a Federal Register notice shortly
after the expiration of the deadline for
submission. The notice will announce
that the conditional approval is
withdrawn, the SIP is disapproved and
that Section 110(a)(2)(I) restrictions on
growth are in effect.

In Section 52.1674, “Part D—
Conditions on approval,” appearing at
the end of this notice, deadlines by
which conditions must be met are being
promulgated.

E. Attainment Dates and Compliance
Deadlines

Revisions to Section 52.1682,
“Attainment dates for national
standards,” which are promulgated at
the end of today's notice, list the
deadlines for attaining each national
ambient air quality standard in the
various areas of the State of New York.

The version of this list appearing in the
1978 edition of the Code of Federal
Regulations does not reflect the new
deadlines provided for by Section 172(a)
of the Clean Air Act, as amended in
1977. Today’s notice updates this list
where later dates were provided by the
State in its SIP revision and where these
later dates were approved by EPA.

Among the provisions of the New
York SIP revision that are now being
approved are extensions of the
attainment dates for the carbon
monoxide and ozone standards. As
provided for in the Clean Air Act, New
York has included in its SIP revision the
demonstration necessary to request
extension of these attainment dates,
where applicable, from December 31,
1982 to no later than December 31, 1987.
This request is approved by EPA and is
formally incorporated into § 52.1672,
“Extensions,” through the promulgation
appearing at the end of this notice.

However, sources subject to plan
requirements and deadlines established
prior to the 1977 Amendments to the
Clean Air Act remain obligated to
comply with those requirements as well
as with the new Section 172 plan
requirements. Congress established new
attainment dates under Section 172(a) to
provide additional time for previously
regulated sources to comply with new,
more stringent requirements and to
permit previously uncontrolled sources
to comply with newly applicable
emission limitations. These new
deadlines were not intended to give
sources that failed to comply with pre-
1977 plan requirements by the earlier
deadlines more time to comply with
those requirements. As stated by
Congressman Paul Rogers in discussing
the 1977 Amendments:

Section 110(a)(2) of the Act made clear that
each source had to meet its emission limits
“as expeditiously as practicable” but not
later than three years after the approval of a
plan. This provision was not changed by the
1977 Amendments. It would be a perversion
of clear congressional intent lo construe Part
D to authorize relaxation or delay of emission
limits for particular sources. The added time
for attainment of the national ambient air
quality standards was provided, if necessary,
because of the need to tighten emission limits
or bring previously uncontrolled sources
under control. Delays or relaxation of
emission limits were not generally authorized
or intended under Part D. (123 Cong. Rec.
H11958, daily ed. November 1, 1977.)

To implement Congress’ intention that
sources remain subject to pre-existing
plan requirements, sources cannot be
granted variances extending compliance
dates beyond attainment dates
established prior to the 1977
Amendments. EPA cannot approve such
compliance date extensions even though
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a Section 172 plan revision with a later
attainment date has been approved.
Even when a new requirement is being
added toa SIP, the existing requirement
may not ordinarily be relaxed or
revoked. The new requirement does not
supersede or replace the old
requirement, Instead the existing
requirement must remain an enforceable
provision of the SIP, and must co-exist
with the new requirement in the
applicable implementation plan. The
present emission control requirement
must be retained because the source
must be prevented from operating
without controls (or with less stringent
controls) while it is moving toward
compliance with (or challenging) the
new requirement.

There are some exceptions, however.
As discussed again in Subsection OHLA
of this notice, a state may submit a
relaxation or revocation of an existing
requirement {or, for an existing
requirement promulgated by EPA, have
EPA relax or revoke it) if the
requirement is in one or more of the
following categories:

* Any existing requirement that
conflicts with a new, more stringent
requirement, making it highly
impractical for a source to comply with
the old requirement. Any exemption
granted must be drawn as narrowly as
possible, on a case-by-case basis, and
will be acted upon by EPA as a SIP
revision.

* Any federally promulgated indirect
source review program and any bridge
toll requirement revocable under Section
110(c)(5)(A) of the Clean Air Act.

* Any existing motor vehicle emission
inspection and maintenance program or
transportation control measure to the
extent the measure is demonstrated not
to be reasonably available, if the revised
SIP satisfies all Part D requirements.

¢ Any new requirement in a 1979 SIP
submittal designed for the previous 0.08
ppm ozone standard as long as the
control measures in the revised SIP
satisfy all requirements for the currrent
0.12 ppm standard.

A relaxation or revocation is also
permissible if it will not contribute to
concentrations of pollution where there
is a violation of an ambient air quality
standard or of a prevention of
significant deterioration increment,
Where relaxation of a requirement is
allowed, but where the deadtine for
compliance is not relaxed, the new
requirement must call for compliance no
later than the existing deadline for
compliance so that there is no gap in
enforceability.

F. Requirement for Additional
Stationary Source Controls.

As noted in the General Preamble for
Proposed Rulemaking on Approval of
Plan Revisions for Nonattainment Areas
(44 FR 20376, April 4, 1979), the minimum
acceptable level of stationary source
control for SIPs developed to meet the
ozone standard, such as New York's,
includes the reasonably available
control technology (RACT) requirement
for volatile organic compound stationary
sources covered by Control Technique
Guidelines (CTGs) the EPA issued by
January 1978 and schedules to adopt
and submit by each future January
additional requirements for sources
covered by CTGs issued by the previous
January. The submittal date for the first
set of additional RACT regulations was
revised from January 1, 1980 to July 1,
1980 by a Federal Register notice of
August 28, 1979 (44 FR 50371). This was
done in recognition of the fact that state
regulatory adoption procedures are
more lengthy than was first anticipated.
Today's action of the ozone portion of
the New York plan is contingent on the
submittal of the additional RACT
regulations which are due July 1, 1980
(for CTGs published between January
1978 and January 1979). In addition, by
each January, beginning January 1, 1981,
RACT requirements for CTGs published
by the preceding January must be
adopted and submitted to EPA. The
above requirements are set forth in
Section 52.1673, “Approval status,”
revised at the end of this notice. If the
RACT requirements are not adopted and
submitted to EPA according to the time
frame set forth in the rule, EPA will take
appropriate remedial action.

G. Effective Date

EPA finds that good cause exists for
making the action taken in this notice
immediately effective for the following
reasons:

(1) Implementation plan revisions are
already in effect under State law and
EPA approval imposes no additional
regulatory burden, and

(2) EPA has a responsibility under the
Clean Air Act to take final action on the
portion of the SIP which addresses Part
D requirements by July 1, 1979, or as
soon thereafter as possible.’

I1. Disposition of Propesed Conditions
for Approval

This section is devoted to a discussion
of the plan provisions for which
conditional approval had been proposed
by EPA, an identification of the
supplemental SIP revision material
submitted by the State on February 6,
February 20°and March 12, 1980, and a

discussion of a comment submitted by
the Tri-State Regional Planning
Commission on February 8, 1980 which
pertain to these provisions.

A. Conditions Being Promulgated as
Proposed

No comments were received on the
majority of the proposed conditions on
approval discussed in EPA's December
10, 1979 notice of proposed rulemaking.
Therefore, these conditions are being
promulgated as proposed in § 52.1674,
“Part D—Conditions on approval,”
which appears at the end of this notice.
The following conditions, which are
identified by the numbers used
previously in Section IV, “Summary of
Unfilled Requirements,” of EPA's
proposal (44 FR 70775, December 10,
1979), are so affected:

1. Proposed Condition {1). On or
before August 1, 1980 the State must
submit to EPA key milestones [actions
and dates) associated with projects
relating to the transportation control
measures which are a part of its SIP.
Measures which have a particular need
for the identification of additional
milestones with regard to their proposed
actions include:

* Parking Restrictions,

¢ Freight Transportation,

¢ Limitation on Authorized Parking,

* Bike Lanes (Demonstration Project),

* Express Bus and Carpool Lanes,

* Pedestrian Priority Zones,

* Traffic Flow Improvements for
Arterials,

e Traffic Flow Improvements for
Limited Access Highways,

* Employer Based Programs,

* Private Car Restrictions,

* Alternate Work Schedules,

* Bicycle Lanes and Storage
Facilities, and

¢ Park and Ride and Fringe Parking.

2. Proposed Condition (3). On or
before August 1, 1980, the State must
submit to EPA additional documentation
to support its determination that the
measure, “Controls on Extended Vehicle
Idling,” is not reasonably available. If
such additional documentation cannot
be provided, this measure must be
recategorized.

3. Proposed Condition [5). On or
before August 1, 1980 the State must
submit to EPA SIP revision criteria and
procedures for making changes to
transportation projects contained in the
SIP. Criteria for a “significant” change
to a project should consider the degree
of change in a project's scope, cost,
schedule for implementation and status
as to its “reasonableness.” SIP revision
procedures should provide for changes
to a measure's categorization and the
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failure to include a project in the
Transportation Improvement Program,

4. Proposed Condition (6). On or
before August 1, 1980 the State must
submit to EPA SIP revision criteria and
procedures for making changes to
transportation studies contained in the
SIP.

5. Proposed Condition (7). On or
before May 1, 1981 the State shall
submit to EPA either acceptable
justification for retaining the provisions
of 8 NYCRR Part 211, "General
Prohibitions,” which exempt from
control cutback asphalt used in the
manufacture of asphalt emulsions with
low volatile organic compound content
or an adopted revised regulation which
corrects this apparent deficiency.

6. Proposed Condition (9). On or
before January 1, 1981 the State must
submit to EPA an organic compound
emissions inventory of sufficient
comprehensiveness and guality to meet
the requirement specified by EPA.

7. Proposed Condition (10). On or
before April 1, 1980 the State must adopt
and submit to EPA revisions to Sections
231.6(a) and 231.9(d) of 6 NYCRR Part
231, “Major Facilities," to reflect its
interpretation that the provisions of Part
231 apply to new major sources and
major modifications locating in
attainment areas, but significantly
impacting the air quality of
nonattainment areas.

Proposed condition (10), which
appeared as follows in EPA's notice of
proposed rulemaking, is being
promulgated as proposed although the
deadline for corrective action has
expired. This is a reflection of the fact
that Part 231 has Statewide applicability
and rulemaking has already been
promulgated with respect to other areas
(Capital District and Town of Catskill,
Rochester, Syracuse, and Southern
Tier—45 FR 7803, February 5, 1980). The
State has committed to carry out
corrective action within the time frame
identified and a submission is imminent.

8. Proposed Condition (11). On or
before August 1, 1980 the State must
adopt and submit to EPA revisions to
§ 231.3(b) of 6 NYCRR indicating that,
regardless of whether or not a source
will have a “significant” impact on the
area’s air quality, LAER control
technology is required on new major
sources or existing sources undergoing
major modification if such sources are
located in an area where standards are
actually violated.

9. Proposed Condition (12). On or
before August 1, 1980 the State must
adopt and submit to EPA a revision to
Section 200.1(pp) of Part 200, “General
Provisions," which defines “owner” in a

manner consistent with Section 173 of
the Clean Air Act.

10. Proposed Condition (13). Proposed
Condition (13), which appeared as
follows in EPA's notice of proposed
rulemaking, is also being promulgated as
proposed: however, unlike the preceding
conditions, one comment was received.

On or before August 1, 1980 the State
must submit to EPA identification of the
resources necessary to carry out the
transportation planning process and the
following transportation elements of the
SIP:

* Parking Restrictions,

* Freight Transportation,

» Heavy Duty Gasoline Truck Retrofit,

» Express Bus and Carpool Lanes,

* Pedestrian Priority Zones,

¢ Traffic Flow Improvements for
Arterials,

* Employer Based Programs,

» Park-and-Ride and Fringe Parking,

* Alternate Work Schedules.

In its February 6, 1980 letter the State
recommended a wording change so that
this condition would read
“* * * jdentification of the resources
necessary to carry out the transportation
planning process on the following
transportation elements of the SIP * * *”
However, EPA does not accept the
wording change recommended by the
State. This would change the condition’s
intent. In its review of the SIP, EPA
found that a further identification and
commitment of resources to carry out
the transportation planning process and
to implement certain elements of the SIP
are needed. EPA believes that the
wording of the condition, as proposed,
properly reflects this concern.

B. Conditions Being Deleted or
Promulgated with Changes

1. Proposed Condition (2). This
condition was proposed by EPA as
follows:

On or before February 1, 1980 the
State must submit to EPA an improved
program of study for the broader
application of the following measures:

* Freight Transportation,

* Express Bus and Carpool Lanes,

* Pedestrian Priority Zones,

* Employer Based Programs,

* Private Car Restrictions,

e Alternate Work Schedules,

* Bicycle Lanes and Storage Facilities.
In addition, each new and existing
study’s schedule, its funding source, its
anticipated products, its relationship to

measures, projects and other studies,
and procedures for tracking its progress
and reporting on its findings must be
submitted to EPA.

Comment No. 1

In a February 8, 1980 letter the State
indicated that some measures identified
by EPA as requiring an improved
program of study currently have an
adequate program. The State committed
to providing additional documentation
to support this claim when it responds to
this condition.

EPA response: Upon its review of the
additional documentation to be
provided by the State, EPA will reassess
its initial finding. However, at this time
EPA finds that the basis for this
condition still existe.

Comment #2

In its February 6, 1980 letter the State
also indicated that some studies
contained in the SIP will not be essential
to the development of the further
revision to the New York SIP which is
required to be submitted by July 1, 1882
(Section 129(c) of PL 85-85). The State
recommended that EPA classify the
relationship of each study to 1982 SIP
development requirements based on
information it submits in response to
this condition.

EPA response: EPA welcomes the
State's commitment to identify a study
program for the development of the 1982
SIP. However, it is the State’s ;
responsibility not EPA's to develop a
1982 SIP revision. In developing this SIP
revision the studies will aid the State in
making its selections among control
strategies,

Comment #3

In a February 8, 1980 letter the Tri-
State Regional Planning Commission
(the Metropolitan Planning Organization
for the New York City metropolitan
area) suggested that EPA modify its
position that all studies identified in the
current SIP submittal are essential to the
development of the 1982 SIP. Tri-State
believes that consideration should be
given to the possibility that future local
review, citizen input, or technical
analysis might reveal that certain SIP
studies are infeasible and should be
dropped or replaced by others.

EPA response: EPA recognizes the
possibility that, based on the factors
indicated by Tri-State, certain SIP
studies ' may be determined to be
infeasible. In such cases the SIP may be
revised through the revision process
established by the Clean Air Act. This is
one purpose of the study program
addressed by this condition.

Comment #4

In its February 8, 1980 letter Tri-State
also requested that the February 1, 1980
date proposed by EPA for meeting this
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condition be extended to August 1, 1980,
Tri-State claims that this extension will
provide for better local agency
involvement and citizen consultation, to
be performed in coordination with
.development of the 1980-1981 Unified
Planning Work Program.

EPA response: EPA appreciates Tri-
State's concern for adequate
consultation and coordination in the
development of an adequate program of
study. On this basis, EPA therefore is
extending the deadline for carrying out
the necessary corrective acticn to
August 1, 1980, as requested.

Comment #5

In its February 6, 1980 letter the State
requested that the date for meeting this
condition be the same as that for
meeting the proposed condition (4)
regarding the listing of studies and
projects, which is discussed in
Subsection I1.B.2 of-this notice.
According to the State, this date should
be no sooner than 60 days after EPA
announces the availability of “second
round” Urban Air Quality Planning
Grant funds authorized under Section
175 of the Clean Air Act and after
publication of the information
documents called for under Section
108(f) of the Clean Air Act.

EPA response: The State did not
explain the relationship of these two
cvents to its ability to meet the proposed
condition. Nevertheless, it should be
noted that EPA has announced in the
March 6, 1980 Federal Register the
availability of “second round” Section
175 funds (45 FR 14774), and copies of
recently available Section 108(f)
documents were transmitted to the State
on March 24, 1980. Consequently, since
the State substantially has in its
possession the requested information,
EPA believes that its decision (as just
discussed under Comment #4) to
establish August 1, 1980 as the date by
which this condition must be met
adequately responds to the State’s
concerns. As previously discussed,
conditional approval must be premised
on strong assurance from appropriate
State officials that deficiencies will be
corrected by a specific point in time,

In summary, in § 52.1674, "Part D—
Conditions on approval,” appearing at
the end of this notice, EPA is
promulgating proposed condition (2)
unchanged except that its date for
completion has been extended from
February 1, 1980 to August 1, 1980. EPA
finds that for good cause additional
notice and comment on this action are
unnecessary (see 5 U.S.C. Section
553(b)(B)—the Administrative Procedure
Act). The State is the party responsible
for meeting the deadlines and, as

discussed in this subsection the State's
comments have been taken into
consideration by EPA. In addition, the
public has had an opportunity to
comment generally on the concept of
conditional approval, on the substange
of this specific condition, and on the
deadlines applicable to this condition.

2. Proposed Condition (4). This
condition was proposed by EPA as
follows:

On or before February 1, 1980, the
State must submit to EPA three separate
listings covering, respectively, all of the
transportation related studies,
demonstration projects and permanent
projects committed to in the SIP,

Comment #1

In its February 6, 1980 letter the State
noted that it has begun to clarify the
contents of Volume I and Volume II of
its SIP, It recognizes that because of the
need for local support with respect to
certain commitments, it is essential that
the understandings and conditions
contained in Volume II be respected.
Therefore, the State questions EPA's
statement in the notice of proposed
rulemaking that in cases of conflict it
will be assumed that Volume I takes
precedence over Volume II. The State
commits to resolving all conflicts
between Volume I and Volume II in the
process of clarifying its SIP
commitments.

EPA response: EPA welcomes the
State’s action in eliminating conflicts
contained in the SIP, but finds that the
basis for this condition still exists.

Comment #2

In its February 8, 1980 letter Tri-State
requested that the February 1, 1980 date
proposed by EPA for submitting a list of
studies committed to in the SIP be
extended to May 1, 1980. Tri-State
claims that in order to allow sufficient
time for review this extension is
necessary. Tri-State noted that it
transmitted a draft list of studies to
appropriate agencies in January 1980.

EPA response: EPA agrees with Tri-
State on the need for more time to
develop the list of study commitments
and believes that May 1, 1980 is a
reasonable submittal date for meeting
this condition.

Comment #3

As noted in the discussion of the
State's comments regarding the
proposed condition (2) relating to the
study of the broader application of
certain measures, which is discussed in
Subsection I1.B.1 of this notice, the State
requested in its February 6, 1980 letter
that the date for meeting this proposed
condition be no sooner than 60 days

after EPA announces the availability of
“second round” Urban Air Quality
Planning Grant (Section 175) funds and
after publication of the information
documents called for under Section
108(f) of the Clean Air Act.

EPA response: EPA can find no direct
relationship between information on
“gecond round'" Section 175 funds or
Section 108(f) documents and the ability
of the State to develop a list of study
commitments contained in the SIP
revision document which it submitted to
EPA. Although EPA recognizes that
changes to the nature of study
commitments might be appropriate upon
receipt of additional financial, technical
or other information, the listing of
commitments contained in the SIP is not.
Nevertheless, as noted in the discussion
in Subsection I1.B.1 of this notice under
Comment #5, EPA has published a
notice of availability of “second round"
Section 175 funds and has transmitted
recently available Section 108(f)
documents to the State. Consequently,
EPA sees no reason to delay the date for
submittal of the required listing beyond
the May 1, 1980 date established on the
basis of Tri-State's request discussed
under Comment #2.

Comment #4

In its February 6, 1980 letter the State
requested that the submittal date for the
listings of demonstration and project
commitments required by this condition
be extended to no earlier than April 1,
1980 so as to provide adequate time for
consultation with EPA on the
interpretation of its commitments.

EPA response: EPA agrees with the
State on the need for consultation with
many agencies in development of the list
of demonstration and permanent project
commitments. Consequently, as
discussed under Comment #2, EPA is
requiring that the information necessary
to meet this condition be submitted by
May 1, 1980.

In summary, in Section 52.1674, “Part
D—Conditions on approval,” appearing
at the end of this notice, EPA is
promulgating proposed Condition (4)
unchanged except that its date for
completion has been extended from
February 1, 1980 to May 1, 1980. EPA
finds that for good cause additional
notice and comment on this action are
unnecessary (see 5 U.S.C, Section
553(b)(B)—the Administrative Procedure
Act). The State is the party responsible
for meeting the deadlines and as
discussed in this subsection, the State's
comments have been taken into
consideration by EPA. In addition, the
public has had an opportunity to
comment generally on the concept of
conditional approval, on the substance
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of this specific condition, and on the
deadlines applicable to this condition.

3. Propased Condition (8). This
condition was proposed by EPA as
follows:

On or before February 1, 1980 the
State must either submit to EPA
acceptable justification for the following
provisions of 6 NYCRR Part 229,
“Gasoline Storage and Transfer,” or
hold public hearings to revise these
provisions to correct their deficiencies:

» Section 229.3(a), “Storage of
Gasoline in Fixed Roof Tanks," does not
regulate the storage of petroleum liquids
other than gasoline.

* Section 229.3(d), “Gasoline Filling
Stations,” exempts from control storage
tanks at gasoline filling stations with an
annual throeghput of less than 400,000
gallons.

If the State elects to revise Part 229,
such revised regulation must be adopted
and submitted to EPA on or before
August 1, 1980,

Comment

In a February 20, 1980 letter the State
indicated that public hearings had been
held on February 1, 5 and 7, 1980 to
initiate the required revisions.

EPA response: Because the State has
elected to revise its regulation rather
than attempt to justify the apparent
deficiencies identified by EPA in its
notice of proposed rulemaking, this
condition should now be promulgated in
revision form. As promulgated in
Section 52.1874, “Part D—Conditions on
approval,” appearing at the end of this
notice, the condition will now only
require the adoption and submittal to
EPA by August 1, 1980 of a properly
revised regulation. Since the substance
of the proposed condition remains
unchanged, EPA finds that, for good
cause, notice and comment on this
action are unnecessary (see 5 U.S.C.
Section 553(b){B}—the Administrative
Procedure Act),

4. Proposed Condition (14). This
condition was proposed by EPA as
follows:

On or before January 1, 1980 the State
must submit to EPA a memorandum of
understanding which has been endorsed
by appropriate Transportation
Coordinating Committees and which
provides commitments by appropriate
agencies to develop, implement and
enforce the SIP,

Comment

~ Inits February 8, 1980 letter Tri-State
indicated that the memorandum of
understanding required by this condition
has been prepared and the necessary
endorsements obtained.

EPA response: The memorandum of
understanding was submitted to EPA on
March 12, 1980 by the Tri-State Regional
Planning Commission. It was signed by
the Commissioners of the New York
State Department of Environmental
Conservation and Transportation on
March 5, 1980 and February 7, 1980,
respectively. The memorandum of
understanding, which was also signed
by the Executive Director of Tri-State
and endorsed by the appropriate
Transportation Coordinating
Committees, discusses
intergovernmental coordination and
identifies agencies responsible for tasks
associated with technical planning,
progress reports, and air pollution
control strategies. Because the
memorandum of understanding meets
the proposed condition's requirements,
the proposed condition is not being
promulgated by EPA. EPA finds that, for
good cause, notice and comment on this
action are unnecessary (see 5 U.S.C.
Section 553(b)(B)—the Administrative
Procedure Act). The corrective action
was clearly identified in the proposal,
and the State’s submission fully meets
the proposed requirement. The public
had an opportunity to comment on the
issue and no comments other than the
one discussed were received.

1II. Other Comments Received and
Issues Raised

This section is devoted to a discussion
of and response to those comments
received by EPA on its December 10,
1979 notice of proposed rulemaking
which did not pertain to the specific
conditions on approval proposed in this
notice. These comments were contained
in two letters dated January 11, 1980 and
February 6, 1980 from the State of New
York, a January 23, 1980 letter from New
York State Senator John Caemmerer, a
February 8, 1980 letter from the New
England Legal Foundation, a February 8,
1980 letter from the Natural Resources
Defense Council, Inc. and a January 10,
1980 letter from Lederle Laboratories. In
addition, general comments, addressed
at national EPA policy, were received
from Covington & Burling, attorneys
acting on behalf of the Chemical
Manufacturers Association (letter dated
July 5, 1979) and the Natural Resources
Defense Council, Inc. (letter dated
August 8, 1979).

A. The Status of the 1973 SIP

Comment: In its February 6, 1980 letter
the State commented to the effect that it
views its SIP revision submitted in
response to the requirements of Part D
of the Clean Air Act as a complete
successor to prior SIP provisions,
particularly with respect to

transportation control measures.
Consequently, it believes that “the
propesed SIP has been presented to EPA
as a whole replacement of the earlier
SIP,” and that the transportation control
measures previously contained in the
State submitted and EPA approved 1973
SIP, but not incorporated in the 1979 SIP,
do not survive EPA approval of the 1979
SIP. This is so, the State claims, because
the 1979 SIP, without incorporating some
prior transportation control measures, is
adequate to achieve reasonable further
progress toward attainment of
standards, as is required by Section 172
of the Clean Air Act.

EPA response: EPA does not agree
with the State's view of the survivability
of existing 1973 SIP transportation
control measures. The general position
of EPA with respect to the revocation of
existing SIP requirements is stated in
EPA's “"General Preamble for Proposed
Rulemaking on Approval of State
Implementation Plan Revisions for
Nonattainment Areas™ (44 FR 20374,
April 4, 1979). There it is provided that a
State may submit a revocation of an
existing transportation control measure
if it can demonstrate that the particular
measure proposed to be revoked is not
reasonably available. The provision
implements the requirements of Section
172 of the Clean Air Act, which include
the requirement that a SIP provide for
the implementation of all reasonably
available control measures as
expeditiously as practicable.
Furthermore, this policy carries out the
Congressional intent that the 1979 SIP
revisions were to supplement and build
upon the existing SIP structure and
provisions, not replace them.

Transportation control measures
contained in existing, approved SIPs,
(which might include transportation
control measures listed in Section 108(f)
of the Clean Air Act) are presumed by
EPA to be reasonably available. Until
the State makes the requisite
demonstration of unreasonableness
there is not a sufficient basis for
revocation of such measures. Of course,
the State remains free to submit a
demonstration that an existing measure
should not be considered reasonable
and may request either a deletion of the
measure or a modification to the
measure, including its implementation
schedule. If such a demonstration were
submitted, EPA would then review the
submission and take appropriate action
to approve the deletion or modification
of any measure. However, until the
requisite demonstration is submitted
and approved by EPA, the measure, as
contained in the previously approved
1973 SIP, remains as an enforceable part
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of the applicable plan. (CAA § 110(d); 44
FR 70768, December 10, 1979).

EPA recognizes that a number of the
1973 SIP. measures have been the subject
of enforcement action initiated by EPA
or citizens' groups. Where such action
has resulted in the issuance of Court
Orders, a more complex situation arises.
The State of New York submits that the
Clean Air Act Amendments of 1977, and
EPA's approval of a revised SIP not
incorporating the litigated measures,
undercuts the basis for the court’s
jurisdiction and that the Court Orders
do not control the revision process.

With respect to the revision process,
the fact that a previously approved
transportation control measure has been
reduced to a Court Order, while creating
a strong presumption that such a
measure is reasonable (i.e., available
and implementable in accordance with
the terms of the order), does not
preclude EPA from entertaining a State
proposed SIP revision which, in its
substance or schedule of
implementation, may contain measures
which are at variance from the terms of
the court order. If, upon review of a
proposed SIP revisiom, EPA determines
that it complies with all currently !
applicable requirements of the Clean Air
Act, EPA may approve the revision and
thus alter the applicable SIP,

With respect to the question of the
court's jurisdiction however, EPA's
approval of a SIP revision does not
operate to alter the terms of an existing
Court Order. Therefore, to insure that
any existing Court Order is not
inconsistent with the revised SIP EPA
upon its approval of a revised SIP
containing measures which were the
subject of the terms of a prior Court
Order, will petition the court for a
modification of the Order so as to make
it consistent with the revised SIP.

B. The Effective Date for Conditions

Comment: In its February 6, 1980 letter
the State also requested that the
effective date of any condition should be
no sooner than 30 days after EPA
promulgation of the condition,

EPA response: Because of the time
necessary to satisfactorily respond to
each condition, EPA generally agrees
with this comment. However, EPA
considers that, in some instances, the
time frame for meeting conditions may
be less than 30 days following
promulgation of the condition.

In accordance with EPA policy on
conditional approval, the dates
contained in EPA's notice of proposed
rulemaking were established after
consultation with the State and
represent the strong assurance by the
State that the identified minor

deficiencies will be corrected on
schedule. Based on EPA's review of the
public comments received as a result of
its proposal and on further consultation
with the State, some of the proposed
dates are now being modified. In
addition, as discussed in Subsection
I1.B.4 of this notice, one condition
already has been successfully met and
consequently it is not being
promulgated.

For a condition with an effective date
which falls prior to its promulgation, the
condition and its associated deadline
will become effective today on its date
of promulgation and not before. EPA is
making its promulgated actions effective
today rather than at a later date because
it believes, as discussed elsewhere in
this notice, that good cause exists for
doing so.

C. Automotive Emission Inspection and
Maintenance

1. Program effectiveness.

Comment No. 1. In its SIP submittal
the State committed itself to obtaining
by 1987 a 25 percent reduction in
passenger car hydrocarbon exhaust
emissions and a 25 percent reduction in
carbon monoxide exhaust emissions
from implementation of its inspection
and maintenance (I/M) program,

In its February 6, 1980 letter the State
has now provided additional
information on the stringency factors
(failure rates) that will be used in its
1/M program. A stringency factor of
approximately 20 percent will be used.
(The State believes that a 20 percent
stringency factor will achieve a 25
percent or greater reduction in
emissions.) The State committed itself to
establishing appropriate emission
standards for the inspection system so
as to achieve the 20 percent stringency
factor as well as to establishing
appropriate standards for supportive
programs.

In addition to clarifying its stringency
factor selection, the State committed
itself to implementing a mechanic
training program. This program is
expected to provide additional emission
reductions above the 25 percent
reductions to be achieved from the
inspection of passenger cars. The State
will begin its mechanic training program
on November 1, 1981. Prior to this date
the State will review several potential
approaches for mechanic training in a
four-month feasibility study. The
approaches to be studied will include,
but not be limited to, the following:

¢ Procedures for informing the public
of mechanic qualifications

¢ Endorsement of certifications issued
by recognized institutions

* Expansion of appropriate training to
additional institutions

» Review and distribution of EPA and
other training materials to educational
institutions

* Recommendation for the inclusion of
emissions testing and repair in the
engine performance and repair program
curriculum in vocational schools

« Distribution and encouragement of
the use of EPA test materials for use in
voluntary mechanic certification

*» Establishing a program for State
certification of emissions control
repairers

* Mandating that repair shops doing
emissions repair have trained emission
control repairers.

Since the exact nature and
requirements of the mechanics training
program are not known, the State did
not indicate what additional emission
reductions could be expected to be
achieved.

The State proposed the following
changes to its schedule for implementing
its I/M program: Date: 6/2/80. Task:
Report on feasibility of mechanic
training course and begin planning new
program. Date: 11/1/81. Task: Begin
mechanic training program.

EPA response to comment No. 1: EPA
is pleased the the State has reaffirmed
its commitment to obtain a 25 percent
emission reduction from its inspection
and maintenance program. EPA is also
pleased that the State is committed to
implementation of a mechanics training
program. However, some questions still
remain about the nature of the State's
I/M program. Although these questions
do not affect EPA’s assessment of the
approvability of the SIP at this time, it is
critical that EPA mainlain an accurate
understanding of the State's propesed
I/M program. Consequently, EPA has
written to the State to obtain clarifying
information on the following subjects:

« The types of vehicles subject to
inspection and mandatory repair,

« Stringency factor application, and

* Requirements for mechanics
certification.

After receipt of this information, EPA
expects to take formal rulemaking
action to incorporate this information in
the SIP.

Comment No. 2: The New England
Legal Foundation questioned the
adequacy of the proposed I/M program,
with specific concern regarding: (1) the
absence of specific program stringency
factors beyond the initial 10 percent and
the failure to specify when the
stringency factors wil be tightened: (2)
the absence of a specific funding
commitment; and (3) the lack of
statutory or regulatory authority to
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require proper mechanic training and
certification.

EPA Response to Comment No. 2: As
just discussed under Comment No. 1 the
State has written to EPA to indicate the
I/M program will attain a 20 percent
stringency factor. Moreover, the State
has committed itself to obtaining greater
than 25 percent emission reductions
from its I/M program by 1987. This
commitment satisfies EPA's policy
requirements. The State also has
committed to establishing necessary
emission standards by August 1, 1980
through amendments to regulations
contained in Title 15, Motor Vehicles,
Chapter I, Commissioner’'s Regulations,

As discussed in EPA’s notice of
proposed rulemaking, the State has
committed itself to providing adequate
funding for its I/M program. The State
has identified several potential funding
sources and a final selection is to be
made by April 1, 1980. Therefore, EPA
believes that an adequate commitment
to funding for the I/M program exists.

Although EPA encourages the use of
comprehensive mechanic training and
certification programs, the existences of
such programs is not prerequisite to EPA
approval, Nevertheless, as discussed the
State has committed itself to implement
a mechanic training program and will
ei(plore a State certification program
also.

2. Implementation schedule.

Comment: In a January 11, 1980 letter
from the New York State Department of
Environmental Conservation it is
indicated that some of the dates that
appeared in the proposed SIP revision
for implementation of its I/M program
should be changed. The State indicated
that the changes were necessary
because of questions received from
manufacturers of testing equipment and
from EPA regarding its “Request For
Proposal" for exhaust analyzers. Also,
delays were encountered in determining
the membership of the I/M Citizens’ .
Advisory Committee. The State believes
that the new dates do not affect the date
for initiation of inspections. The
proposed changes to the schedule are:

Task date date
Bids d 1-4-80 2-8-80
Complete study of waiver provisions .
and select procedures, if any ........ 1-4-80 4-8-80

Selact bidder 1-18-80 4-8-80
Begin public information and

PrOQEAM......rcmmerrmreee 1-16-80  2-15-80
Formally sign contract with

bidder on RFP....cu.  2-18-80  4-18-80

EPA response: EPA is approving the
proposed changes in the I/M schedule
since they appear warranted and do not

change the date for initiation of testing.
The entire schedule will now be as
follows:

9-14-79—Coordination begins between DMV
and DEC.

10-1-79—Prepare notification to all currently
licensed stations informing them of the
new requirements. Provide them with
any information currently available on
tow they will be affected on a continuing

asis.

10-1-79—Begin identifying all exhaust
analyzer equipment suppliers to
establish a mailing list for the RFP.

10-1-79—Begin, in coordination with DEC,
preparing RFP for equipment supply,
maintenance, and training.

10-15-79—Begin continuous public
information and public education
campaign by forming task force; use
current DEC and EPA material,

10-31-79—Submit amended DMV budget
request.

11-15-78—Mail RFPs to prospective bidders.

11-15-79—Begin draft of Commissioner's
Regulations.

11-15-78—Begin study of waiver provisions.

2-8-80—Bids received.

4-8-80—Complete study of waiver provisions
and select procedures, if any.

1-4-80—Begin public promulgation process
for the Commissioner’s Regulations on
Part 79 including pass/fail standards for
emission test and fee increase.

1-4-80—Submit legislation to raise DMV
inspection sticker fee from 25 to 50 cents.

4-8-80—Select successful bidder.

2-15-80—Begin public information and
education program. .

2-4-80—Begin feasibility study of mechanic
training program.

4-18-80—Formally sign contract with
successful bidder on RFP,

4-1-80—DMV to receive funds from either
amended budget request or legislation
sticker fee to 50 cents (or both), or obtain
funding from some other source,

4-1-80—Determine necessary DEC level of
staffing.

6-2-80—Report on feasibiltiy of mechanic
training course and begin planning new
program.

7-1-80—Memorandum of understanding
between DEC and DMV completed.

7-1-80—Determine funding mechanism for
DEC.

8-1-80—Amended Part 79 promulgated.

9—1-%0—3dditional DMV monitoring staff on

oar
10-1-80—Receive funding for DEC portion of

program,
10-11-80—Distribute new inspection forms,
supplies, and procedures including new
NYMA inspection stickers and revised
certified inspector training class.
12-1-80—Exhaust gas analyzers in hands of
stations and AFI (including data
recorders if available at this time).
1-1-81—Begin one year of mandatory
emissions inspection/voluntary repair.
10-1-81—Data recording devices attached to
all gas analyzers used for emissions
inspection,
11-1-81—Begin mechanic training program.
1-1-82—Begin mandatory emissions
inspection/mandatory repair.

8. Mechanic training.

Comment #1: New York State Senator
Caemmerer indicated that EPA must
ensure that the State's I/M program
provides New York motorists with the
most fundamental protections possible,
foremost of which, the Senator believes,
is a mechanic certification program. He
also indicated that if the public is to
have any faith in the proposed I/M
program, the mechanics performing
repairs must be certified by the
government.

EPA response to comment #1: EPA
agrees with Senator Caemmerer that a

‘mechanic training program is a critical

element of any I/M program. EPA is
encouraged that the State has
committed itgelf to implement a
mechanic training program. EPA is
confident that the State will choose the
most advantageous program possible. It
should be noted that neither the Clean
Air Act nor EPA policy mandate that a
State mechanic training program be
implemented by means of State
certification or licensing of repair
mechanics. However, EPA agrees with
the commenter that State certification or
licensing is highly desirable.

Comment #2: New York State Senator
Caemmerer also indicated that EPA
should delay the implementation of the
State's I/M program until such time as
the State has in place a comprehensive
mechanic certification program.

EPA Response to Comment #2: As
discussed under Comment #2 in
Subsection II.C.1 of this notice, EPA
lacks the authority to require a
mechanic training program. In addition,
any delay in the start-up of the State’s I/
M program beyond its scheduled date
could jeopardize attainment of air
quality standards before December 31,
1987. Since the State has committed
itself to begin the mechanic training
program on November 1, 1981 and since
mandatory inspections and mandatory
repairs will not begin until January 1,
1982, Senator Caemmerer's concern will
be addressed to some extent. Prior to
the start of the mechanic training
program, additional information on
testing and repairs is expected to be
available to mechanics describing how
the program will operate.

D. Heavy Duty Truck Retrofit

Comment: The New England Legal
Foundation (NELF) indicated that EPA's
finding regarding the adequacy of the
Heavy Duty Gasoline Truck Retrofit
measure is incorrect. NELF indicated
that the SIP should provide for the
implementation of this measure
regardless of whether or not reciprocal
programs exist in New Jersey and
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Connecticut. NELF indicated that since
this measure was included as an
enforceable part of the 1973 SIP, EPA
should disapprove the SIP because it
does not contain a commitment to
implement this measure.

EPA response: As discussed in
Subsection IIL.A of this notice in
response to the State's comments on the
status of the 1973 SIP, EPA agrees with
the NELF that measures contained in the
1973 SIP, including truck retrofit, are
presumed to be reasonably available
and thus remain in effect as part of the
SIP until a demonstration of
unreasonableness is made by the State
and approved by EPA. While it has
listed this measure as being “reasonably
available," the State has chosen to
conduct a demonstration project to
study further the technical feasibility of
heavy duty gasoline truck retrofit
program alternatives. EPA approves this
approach because full implementation of
this measure is, in part, dependent upon
the results of the demonstration project
which is scheduled for completion by
December 1981.

E. Particulate Matter Secondary
Standard SIP Submittal

Comment: The New England Legal
Foundation commented on EPA’s
proposal to grant the State an 18-month
extension or submission of a SIP
revision to provide for attainment of the
secondary standard for particulate
matter. This extension was based upon
a finding made by the State that the
installation of reasonably available
control technology on traditional
sources of particulate matter would not
be adequate to provide for attainment of
this standard. NELF questioned the
meaning of “traditional sources” as well
as the adequacy of the State's
demonstration to qualify for an
extension. NELF suggested, that, prior to
EPA granting an extension for
submission of secondary particulate
matter SIP revision, the SIP, at a
minimum, should have demonstrated
that all reasonably available control
measures are being implemented as
expeditiously as practicable.

EPA response: EPA regulations (40
CFR 51.31(c)) provide that “[any request
for an 18-month extension] shall show
that attainment of the secondary
standards will require emission
reductions exceeding those which can
be achieved through the application of
reasonably available control
technology.” EPA does not require the
actual implementation of reasonably
available control technology prior to the
granting of an extension.

EPA differentiates between
“traditional sources,” which include

industrial stack and fugitive emissions,
and “non-traditional sources,” which
include fugitive dust, and does not
require that non-traditional source
controls be included in such an analysis.
EPA has reexamined the SIP with regard
to this comment and finds the extension
still to be justified.

F. Clarifying the Content of the SIP

Comment: The Natural Resources
Defense Council (NRDC) indicated that
EPA should require that the SIP be
rewritten and should describe precisely
what changes are necessary for
approval. NRDC recommends that, for
each control measure, the State should
be required to provide a full description
of the actions it will take, the
demonstration projects it will conduct,
and the studies it will complete. For
each of these elements, the State should
specify manpower and funding
commitments, agency responsibilities
and detailed schedules.

EPA response: EPA recognizes the
need for clarifying information to make
the SIP more understandable and useful.
However, EPA believes that the
conditions being promulgated in this
notice will pravide the necessary
assurances that the information to meet
these objectives will be generated.
Specifically, meeting the conditions
related to list of commitments, improved
program of study, project milestones,
identification of resources, and
memorandum of understanding are
believed to accomplish the desired
results.

G. SIP Approvability
1. Ozone control strategy adequacy.

Comment: The New England Legal
Foundation indicated that the proposed
SIP revision fails to set forth a
comprehensive control strategy
adequate to provide attainment of the
national ambient air quality standard
for ozone by 1987 or to provide for the
implementation of all reasonably
available control measures as
expeditiously as practicable.

EPA response: Section 172(a)(2) of the
Clean Air Act provides that if a state
demonstrates that the national ambient
standards for carbon monoxide or ozone
cannot be attained by December 31,
1982 despite the implementation of all
reasonably available control measures,
then an extension in the attainment date
for the ozone or carbon monoxide
standards beyond 1982 shall be granted.
Under the Act, in such cases, a state
need not have demonstrated in 1979
how it intends to attain the standards by
1987, but need only implement all
reasonably available control measures

as expeditiously as practicable.
Demonstration of attainment is called
for in the states’ 1982 SIP submission.
New York has requested and been
granted an extension beyond 1982;
therefore, no further demonstration of
attainment is necessary at this time,

Further, EPA must disagree with the
claim made by the New England Legal
Foundation that the New York SIP does
not make the requisite showing of
reasonable further progress towards
attainment. As is evident from this
notice and EPA's December 10, 1979
notice of proposed rulemaking, the State
is committed to implementing, as
expeditiously as practicable, all
measures found to be reasonable at time
of its SIP submission. (EPA expects that,
as studies are completed and further
information and endorsements are
obtained, additional measures will be
determined to be reasonable). The Clean
Air Act requires that all reasonably
available control measures must be
implemented in all nonattainment areas.
EPA has interpreted this requirement by
publishing guidelines concerning
reasonably available control measures
for mobile sources and reasonably
available control technology for
stationary sources (see General
Preamble, 44 FR 20372, April 4, 1979).
These requirements, in essence, ensure
the development of equitable and
comprehensive control strategies in all
nonattainment areas, consistent with the
states' primary responsibility for
selecting such measures.

The New England Legal Foundation
also states that it believes EPA has an
obligation to issue “uniform federal
ozone measures” to address the problem
of interstate pollution. This comment is
not properly part of this rulemaking. The
commenter did not allege that New York
should address this problem and, in fact,
admits that it believes it can be resolved
only by EPA. EPA’s obligation to issue
such regulations is being litigated in the
United States Court of Appeals for the
Second Circuit in New England Legal
Foundation v. Costle, No.79-6202. EPA's
position in that case is that it does not
have a mandatory duty to promulgate
regional ozone regulations.

2. Conditional approval.

Comment No. 1: The New England
Legal Foundation indicated that it does
not agree with EPA's finding that the SIP
contains no more than minor
deficiencies with regard to the plan
provisions required under Part D of the
Clean Air Act. Specifically, NELF notes,
in support of its comment, the absence
of identification and commitment to
necessary financial and manpower
resources to carry out reguired SIP
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provisions, and the absence of legal
authority and adopted regulations for
some transportation measures.

EPA response to Comment #1: To
address this comment, EPA believes it
essential to understand the requirements
of Part D of the Clean Air Act as they
relate to SIP plan provisions,
particularly transportation control
measures, intended to attain national
primary ambient air quality standards
for ozone or carbon monoxide (or both).
EPA does not believe the SIP required to
be submitted by the states on January 1,
1679 and which is the subject of EPA's
current action, must contain all possible
transportation control measures, in fully
enforceable form, that may ultimately be
required to attain these national primary
ambient air quality standards. Congress
specifically provided that the states, in
their 1979 SIPs related to ozone or
carbon monoxide, may demonstrate
that, notwithstanding the
implementation of all reasonably
available control measures (including 1/
M), attainment of the standards is not
possible within the period prior to
December 1982. If such demonstration is
made, and is found to be acceptable to
EPA, the states are given the further
opportunity to adopt and submit, by July
1, 1982, such additional SIP provisions
as may be necessary to provide for
attainment of the applicable standards
by December 1987. Inherent in this
structure is the possibility of the phased
development and implementation of SIP
provisions, with the 1979 SIP being an
initial step which provides for the
expeditious implementation of
reasonably available control measures
(including 1/M), demonstrates
reasonable further progress toward
attaining the standards, and identifies
(but not necessarily implements)
measures other than those reasonably
available necessary to provide for
attainment of standards by 1987.

When viewed against these
fundamental requirements, EPA believes
that the 1979 SIP submitted by the State
meets the provisions of Part D of the
Clean Air Act and that the deficiencies
identified by EPA are “minor
deficiencies," requiring correction or
clarification by the State, but not
requiring that EPA disapprove the SIP
revision. All deficiencies identified by
EPA relating to transportation control
elements of the SIP (Conditions 1-6, 13,
14 identified in EPA's December 10
notice of proposed rulemaking) can be
corrected by the State without
Jeopardizing the expeditious
implementation of reasonably available
lransportation control measures
(including 1/M) and the achievement of

reasonable further progress. The
deficiencies relate exclusively to the
need to define more precisely the status
of various transportation related studies,
demonstration projects and permanent
projects committed to by the State in the
SIP. These studies and demonstration
projects have been identified by the
State as being necessary prerequisites to
those additional control measures which
will be implemented by the State in the
SIP to be submitted by July 1, 1982,
When the deficiencies are corrected,
EPA believes that the 1979 SIP will
comply with all current requirements of
Part D of the Act and will enable the
State to submit, by July 1, 1982, a SIP
containing all necessary further control
measures to provide for attainment of
the national primary ambient air quality
standards for ozone and carbon
monoxide by December 1987.

Comment #2: The Natural Resources
Defense Council indicated that EPA's
proposal to conditionally approve the
SIP conflicts with the Clean Air Act and
EPA policy requirements. NRDC noted
that the Clean Air Act does not
expressly provide for the use of
conditional approval. Moreover, NRDC
correctly points out that it is EPA policy
to allow conditional approvals only
where a SIP is found to be in substantial
compliance with the Clean Air Act and
where the State has provided
assurrance that remaining minor
deficiencies will be remedied within a
short period of time (44 FR 38583, July 2,
1979). NRDC claims that this policy was
incorrectly applied by EPA in its review
of the New York SIP. In support of its
claim NRDC referenced the deficiencies
identified by EPA in its notice of
proposed rulemaking and characterized
them as major, not minor.

In addition, NRDC notes that the
deficiencies cited by EPA in its notice of
proposed rulemaking do not include all
the deficiencies in the SIP. NRDC claims
that the deficiencies in the SIP
undermine its ability to serve as a
meaningful plan. This is true, it claims,
even including the improvements to be
made as a result of the meeting of the
proposed conditions. Furthermore,
NRDC finds that the deficiencies
preclude the SIP from complying with
the provisions of the Clean Air Act.
NRDC's conclusion is that, in the case of
the New York SIP, conditional approval
is inappropriate and the SIP should be
disapproved.

EPA response to Comment #2: In
response, EPA must reaffirm its policy of
exercising conditional approval in cases
where minor deficiencies exist in a SIP.
The inherent authority of federal
agencies fo'grant conditional approvals

is firmly established. In McManus v.
Civil Aeronautical Board, 286 F. 2d 414,
419 (2d Cir. 1961), the court expressly
upheld the power of the Board to
conditionally approve certain
agreements, saying: “Nor is the Board
bound to approve or disapprove
agreements in their entirety * * * .
[T]he power to condition its approval on
the incorporation of certain amendments
is necessary for flexible administrative
action and is inherent in the power to
approve or disapprove.” Id.

The reader should also take notice of
National Air Carrier Association v.
Civil Aeronautics Board, 436 F.2d 185,
190 D.C. Cir. 1970}, which applied the
holding in McManus to “‘closely
parallel” situation. Similarly, in Friends
of the Earth v. EPA, 499 F.2d 1118, 1124
(2d Cir. 1974), the court upheld EPA's
procedure of approving transportation
control plans which lacked detailed
regulations in cases where EPA had
been furnished assurances that the
regulations would subsequently be
submitted. The Second Circuit found
such a procedure, which resembles
conditional approval, to be a reasonable
method of carrying out a “difficult and
complex job." (499 F.2d at 1124).

EPA feels that the concept of
conditional approvals is appropriate to
the SIPs for the following reason, A
fundamental purpose of Part D of the
Act was to permit reasonable economic
growth in nonattainment areas at the
same time that reasonable further
progress is being made toward
attainment by the required deadlines.
Where a state plan substantially
satisfied the Part D requirements, but
lacks minor portions that can be readily
supplied or corrected, it would be
contrary to the intent of Congress to
impose the sanctions specified in the
Act. Thus, conditional approval
prevents the unnecessarily harsh
application of the sanctions in states
which have made good faith efforts and
submitted plans which have only minor
deficiencies. Therefore, the concept of
conditional approval is consistent with
the intent of the 1977 amendments, as
well as being within the inherent
authority of the Agency.

Furthermore, as just discussed in the
response to the NELF comments under
Comment #1, EPA finds the deficiencies
in the New York SIP can be
characterized as minor. By meeting the
requisite conditions and through
development of the July 1, 1982 SIP
revision it is expected that standards
will be attained by the required date,
EPA believes that any other course of
action at this time would be
counterproductive, since it would impact
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ongoing State and local planning efforts
and would be contrary to a fundamental
policy of the Act that the identification,
implementation and enforcement of
reasonably available transportation
control measures is the primary
responsibility of State and local
authorities.

H. New Source Review
1. Definition of major source.

Comment: Lederle Laboratories
referenced the EPA proposal to approve
the definition of major sources as
defined in 6 NYCRR Part 231, “Major
Facilities." This regulation defines a
major source as one having allowable
emissions of 50 tons per year, 1000
pounds per day or 100 pounds per hour
of one of the criteria pollutants. Lederle
Laboratories indicated that the
definition in the Clean Air Act for a
major source is 100 tons per year, if in
one of the 28 listed industrial categories
listed in Section 169 or 250 tons
annually, if not listed. Lederle
Laboratories objects to EPA’s extension
of the intent of the Clean Air Act by
approving the more restrictive State
definition.

EPA response: A state has the
prerogative to require more stringent
regulations than those contained in the
Clean Air Act. However, it should be
noted that EPA is approving only that
portion of Part 231 which applies to
major sources locating in a
nonattainment area or having a
significant air pollution impact on a
nonattainment area. The emission
limitations referenced by Lederle
Laboratories pertain to the requirements
applicable to a Prevention of Significant
Deterioration (PSD) program. State
requirements with respect to PSD are
not addressed in today’s action. A PSD
program for New York State currently is
being implemented by EPA under
provisions of Part C of the Clean Air
Act.

2. Emissions offset.

In its comments Lederle Laboratories
also expressed a preference for EPA's
“Recommendations for Alternative
Reduction Options within State
Implementation Plans; Policy
Statement™ (“bubble policy") (44 FR
71780, December 11, 1979) rather than
for the State's program to require major
sources of volatile organic compounds
to offset all emission growth which
occurs. The State, in recognizing the
uncertainties prevalent in its emissions
inventory for volatile organic
compounds has established an “offset"
policy for this pollutant. EPA finds this
policy warranted in light of the

requirements of Section 173(1)(A) of the
Clean Air Act, since an alternate
program premised on “growth
allowance,” as provided for by Section
173(1)(B), would not be consistent with
the accuracy of the State’s emission:
data base. EPA also believes the State’s
approach to be consistent with the
objective of the “bubble” concept, which
still may be applied to an individual
facility.

I. General Comments

General comments addressed at
national EPA policy and, therefore,
applicable to all comprehensive SIP
revisions prepared pursuant to Part D of
the Clean Air Act were submitted by the
Natural Resources Defense Council and
the law firm of Covington and Burling on
behalf of the Chemical Manufacturers
Association. These comments and EPA's
response to them are presented in a final
rulemaking notice for New York State
published on February 5, 1980 at 45 FR
7803.

Under Executive Order 12044 EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.
(Secs. 110, 172, and 301 of the Clean Air Act,
as amended (42 U.S.C. 7410, 7502, and 7601))

Dated: May 12, 1980.
Douglas M. Costle,
Administrator, Environmental Protection
Agency.

Title 40, Chapter I, Subchapter C, Part

52, Code of Federal Regulations is
amended as follows:

Subpart HH—New York

1. Section 52.1670 paragraph (c) is
amended by designating the
undesignated subparagraphs under
(c)(44) as (c)(44)(i), (i)(A)-(H), (iii), (iv),
(v), (vi}, and (viii) respectively and
adding a new (c)(44)(xvi) and (c)
(44)(xviii) and by adding new
paragraphs (c)(46)-(50) as follows:

§ 52.1670 Identification of plan.
* - - * *

(c) The plan revisions listed below
were submitted on the dates specified.
* * - * *

(44) Supplementary submittals of SIP
revision information from the New York
State Department of Environmental
Conservation, insofar as they deal with
all areas of the State except the Niagara

Frontier Air Quality Control Region,
dated:

(xvi) November 13, 1979, providing a
“declaratory ruling'" regarding
interpretation of the provisions of 6
NYCRR Part 231 in implementing the
new source review program.

(xviii) February 20, 1980, dealing with
public hearings to revise Parts 229 and
231 of 6 NYCRR consistent with
corrective action indicated by EPA.

(46) Five documents entitled:

(i) Volume I—New York State Air
Quality Implementation Plan for Control
of Carbon Monoxide and Hydrocarbons
in the New York City Metropolitan
Area. :

(ii) Volume II—Detailed Descriptions
of Reasonably Available Control
Measures.

(iii) Volume II—Air Quality and
Emission Inventory.

(iv) Volume IV—Public Participation.

(v) Total Suspended Particulates
Secondary Standard: New York City
Extension Request.
submitted on May 24, 1979 by the New
York State Department of
Environmental Conservation.

(47) A document entitled, “New York
State Air Quality Implementation Plan—
Statewide Summary and Program,"
submitted on September 10, 1979 by the
New York State Department of
Environmental Conservation.

(48) Supplementary submittals of
information from the New York State
Department of Environmental
Conservation regarding the New Jersey-
New York-Connecticut Air Quality
Control Region SIP revisions, dated:

(i) June 26, 1979, dealing with control
of storage tanks at gasoline stations in
Nassau, Rockland, Suffolk, and
Westchester Counties.

(ii) July 30, 1979, dealing with new
source review provisions for major
sources of volatile organic compounds.

(iii) August 20, 1979, providing a
commitment to meet “annual reporting
requirements.”

(iv) January 11, 1980, dealing with
changes to the State’s schedule for
implementing a light duty vehicle
inspection and maintenance program.

(v) March 12, 1980, providing a
memorandum of understanding among
the New York State Department of
Environmental Conservation, New York
State Department of Transportation, and
the Tri-State Regional Planning
Commission.

(49) Supplementary submittals of
information from the Governor's Office
regarding the New Jersey-New York-
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Connecticut Air Quality Control Region
SIP revision, dated:

(i) August 6, 1979, dealing with the
status of efforts to develop necessary
legislation for implementing a light duty
vehicle inspection and maintenance
program.

(ii) November 5, 1979, providing the
State's legal authority and a schedule
for implementing a light duty vehicle
inspection and maintenance program.

(iii) February 6, 1980, committing to
providing additional information on
systematic studies of transportation
measures, committing to clarification of
SIP commitments, and providing
additional information on the State's
light duty vehicle inspection and
maintenance program.

(50) Supplementary information,
submitted by the New York State
Department of Transportation on
October 17, 1979, providing clarification
to “reasonably available control
measures” commitments contained in
the New Jersey-New York-Connecticut
Air Quality Control Region SIP revision.

2. Section 52.1672 is amended by
revising paragraph (a) and adding a new
paragraph (b) as follows:

§52.1672 Extensions

(a) The Administrator hereby extends
for 18 months (until July 1, 1980) the
statutory timetable for submission of
New York's plan for attainment and
maintenance of the secondary standards
for particulate matter in the Village of
Solvay and areas of the City of Syracuse
and the City of New York.

(b) The Administrator hereby extends
the statutory deadline for attainment of
carbon monoxide and ozone national
ambient air quality standards in the
New Jersey-New York-Connecticut Air
Quality Control Region to December 31,
1987. Specific attainment dates shall be
defined, as applicable, in the plan
revision to be submitted by July 1, 1982.

3. Section 52.1673 is revised to read as
follows:

§52.1673 Approval status.

With the exceptions set forth in this
subpart, the Administrator approves
New York's plan for the attainment and
maintenance of the national standards
under Section 110(a)(2) of the Clean Air
Act. Furthermore, the Administrator
finds that the plan satisfies all
requirements of Part D, title I of the
Clean Air Act, as amended in 1977,
except as noted below in § 52.1674 and
_for the mass transportation
Improvement provisions of the plan for
the New Jersey-New York-Connecticut
Alr Quality Control Region and the
provisions of the plan for the Niagara
Frontier Air Quality Control Region. In

addition, continued satisfaction of the
requirements of Part D for the ozone
portion of the SIP depends on the
adoption and submittal of RACT
requirements by July 1, 1980 for the
sources covered by CTGs issued
between January 1978 and January 1979
and adoption and submittal by each
subseguent January of additional RACT
requirements for sources covered by
CTGs issued by the previous January.

4. Section 52.1674 is amended by
revising the introductory text of (a) and
(a)(2) and the introductory text of (d)
and adding new paragraphs [e) and (f)
as follows:

§52.1674 Part D—Conditions on approval.

The following actions must be carried
out by the State for the correction of
unfulfilled requirements of part B of the
Clean Air Act: ;

(a) The following conditions shall be
applicable to the New York State plan
with regard to its provisions for
attainment of the ozone standard in
those areas of the Central, Genesee
Finger Lakes, Hudson Valley, and New
Jersey-New York-Connecticut Air
Quality Control Regions designated as
nonattainment for this pollutant in
Section 81.333 of this chapter, when last
revised.

* - * * *

(2) On or before August 1, 1980 the
State must adopt and submit to EPA a
revised 6 NYCRR Part 229, “Gasoline
Storage and Transfer," which regulates
all petroleum liquid storage in fixed roof
tanks.

* - * * L

(d) The following conditions shall be
applicable to the New York State plan
with regard to its provisions for
attainment of the ozone, carbon
monoxide, and particulate matter
standards in those areas of the Central
and Hudson Valley Air Quality Control
Regions, the ozone and carbon
monoxide standards in those areas of
the Genesee Finger Lakes and New
Jersey-New York-Connecticut Air
Quality Control Regions, and the
particulate matter standard in those
areas of the Southern Tier West Air
Quality Control Region designated as
nonattainment for each of these
pollutants in Section 81.333 of this
Chapter, when last revised.

(e) The following conditions shall be
applicable to the New York State plan
with regard to its provisions for
attainment of the ozone and carbon
monoxide standards in those areas of
the New Jersey-New York-Connecticut
Air Quality Control Region designated
as nonattainment for each of the

pollutants in Section 81.333 of this
Chapter, when last revised.

(1) On or before August 1, 1980 the
State must submit to EPA key
milestones (actions and dates)
associated with projects relating to the
transportation control measures which

- are a part of its SIP. Measures which

have a particular need for the
identification of additional milestones
with regard to their proposed actions
include:

(i) Parking Restrictions,

(ii) Freight Transportation,

(iti) Limitation on Authorized Parking,

(iv) Bike Lanes (Demonstration
Project),

(v) Express Bus and Carpool Lanes,

(vi) Pedestrian Priority Zones,

(vii) Traffic Flow Improvements for
Arterials,

(viii) Traffic Flow Improvements for
Limited Access Highways,

(ix) Employer Based Programs,

(x) Private Car Restrictions,

(xi) Alternate Work Schedules,

(xii) Bicycle Lanes and Storage
Facilities, and

(xiii) Park and Ride and Fringe
Parking.

(2) On or before August 1, 1980 the
State must submit to EPA an improved
program of study for the broader
application of the following measures:

(i) Freight Transportation,

(ii) Express Bus and Carpool Lanes,

(iii) Pedestrian Priority Zones,

(iv) Employer Based Programs,

(v) Private Car Restrictions,

(vi) Alternate Work Schedules,

(vii) Bicycle Lanes and Storage
Facilities.

In addition, each new and existing
study’s schedule, its funding source, its
anticipated products, its relationship to
measures, projects and other studies,
and procedures for tracking its progress
and reporting on its findings must be
submitted to EPA.

(3) On or before August 1, 1980, the
State must submit to EPA additional
documentation to support its
determination that the measure,
“Controls on Extended Vehicle Idling,"”
is not reasonably available. If such
additional documentation cannot be
provided, this measure must be
recategorized.

(4) On or before May 1, 1980, the State
must submit to EPA three separate
listings covering, respectively, all of the
transportation related studies,
demonstration projects and permanent
projects committed to in the SIP.

(5) On or before August 1, 1980 the
State must submit to EPA SIP revision
criteria and procedures for making
changes to transportation projects
contained in the SIP. Criteria for a
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“significant” change to a project should
consider the degree of change in a
project's scope, cost, schedule for
implementation and status as to its
“reasonableness.” SIP revision
procedures should provide for changes
to a measure's categorization and the
failure to include a project in the
Transportation Improvement Program.

(6) On or before August 1, 1980 the
State must submit to EPA SIP revision
criteria and procedures for making
changes to transportation studies
contained in the SIP.

(7) On or before August 1, 1980 the
State must submit to EPA identification
of the resources necessary to carry out
the transportation planning process and
the following transportation elements of
the SIP:

(i) Parking Restrictions,

(ii) Freight Transportation,

(iii) Heavy Duty Gasoline Truck
Retrofit,

(iv) Express Bus and Carpool Lanes,

(v) Pedestrian Priority Zones,

(vi) Traffic Flow Improvements for
Arterials,

(vii) Employer Based Programs,

(viii) Park-and-Ride and Fringe
Parking,

(ix) Alternate Work Schedules.

(f) The following condition shall be

applicable to the New York State plan
with regard to its provisions for
attainment of the ozone standard in
those areas of the New Jersey-New
York-Connecticut Air Quality Control
Region designated as nonattainment for
this pollutant in Section 81.333 of this
Chapter, when last revised.

(1) On or before August 1, 1980 the
State must adopt and submit to EPA a
revised 8 NYCRR Part 229, “Gasoline
Storage and Transfer,” such that the
deficiency caused by exemption from
control of storage tanks at gasoline
filling stations with an annual
throughput of less than 400,000 gallons is
corrected.

(2) On or before January 1, 1981 the
State must submit to EPA an organic
compound emissions inventory of
sufficient comprehensiveness and
quality to meet the requirements
specified by EPA.

5. Section 52.1682 is amended by
deleting the first two entries in the table,
identified as “Niagara Frontier
Interstate” and “New Jersey-New York-
Connecticut Interstate™ and inserting
new entries as follows:

§52.1682 Attainment dates for national
standards.

" * - * *

Pollutant

Air quality control region and nonattainment area TSP

S0

Primary Secondary Pnmary Secondary

New Jersey-New York-Connecticut Interstate:

City of New York:
Borough of Manhattan
Borough of Bronx (portion) ...
Borough of Brooklyn (portion|
Borough of Queens (portion)
Borough of Staten Island (portion).
Remainder of City of New YOrk........cme

City of Yonker
City of Mount Vemon ...
County of Nassau (portion
Remainder of AQCR.....
Niagara Frontier Ir

aseEIEn0600
ODOIDODDODD D
LoD e00
PR EDDE
sooacacaacaa
sacacoacaccan

|FR Doc. 80-15554 Filed 5-21-80; 8:45 am|
BILLING CODE 6560-01-M

40 CFR Part 180
[FRL 1497-5; PP 9F2267/R246]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
3,5-Dimethyl-4-(Methylthio)Phenyl
Methylcarbamate

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for residues of the insecticide
3,5-dimethyl-4-(methylthio)phenyl
methylcarbamate on blueberries at 25
parts per million (PPM). The regulation
was requested by Mobay Chemical
Corp, This rule establishes a maximum
permissible level for residues of the
insecticide on blueberries.

EFFECTIVE DATE: May 21, 1980.
FOR FURTHER INFORMATION CONTACT:
Mr. William Miller, Product Manager
(PM) 25, Registration Division (TS-767),
Office of Pesticide Programs,
Environmental Protection Agency, 401,
M Street, SW., Washington, DC 20460
(202/426-9458).
SUPPLEMENTARY INFORMATION: On
October 24, 1979, notice was given (44
FR 61248) that Mobay Chemical Corp.,
PO Box 4913, Kansas City, MO 64120,
had filed a pesticide petition (PP 9F2267)
with the EPA under provisions of the
Federal Food, Drug, and Cosmetic Act.
This petition proposed that 40 CFR
180.320 be amended to establish a
tolerance for combined residues of the
insecticide 3,5-dimethyl-4-
(methylthio)phenyl methylcarbamate

“and its cholinesterase-inhibiting

metabolites in or on the raw agricultural
commodity blueberries at 25 ppm. No
comments were received in response to
this notice of filing.

The data submitted in the petition and
other relevant material have been
evaluated. The toxicology data
considered in support of the proposed
tolerance included two-year rat and dog
feeding studies with no-observed-effect
levels (NOEL) of 100 ppm and 250 ppm,
respectively; a three-generation rat
reproduction study with an NOEL of 300
ppm; a rat teratology study, which was
negative at 10 milligrams (mg)/kilogram
(kg) of body weight (bw}; a rat
oncogenicity study, which was negative;
a delayed neurotoxicity study in hens
which was negative up to 800 ppm; and
a dominant lethal assay test in mice
which was negative at 10 mg/kg bw.
Based on the two-year rat feeding study
with an NOEL of 100 ppm, and using a
safety factor of 100, the acceptable daily
intake (ADI) for humans is 0.05 mg/kg
bw/day, and the maximum permissible
intake (MPI) is 3.0 mg/day for a 60-kg
human. The theoretical maximum
residue contribution (TMRC) in the
human diet from permanent tolerances
for combined residues of the subject
pesticide and its cholinesterase-
inhibiting metabolites now in effect in or
on corn, at 0.03 ppm, cherries at 25.0
ppm, and peaches at 15.0 ppm utilized
8.06 percent of the ADI The theoretical

. maximum residue contribution (TMRC)

in the human diet from the permanent
tolerances and the temporary tolerances
now in effect in or on grapes at 15.0
ppm; the meat, fat, and meat byproducts
of cattle, goats, hogs, horses, and sheep
at 0.05 ppm; the eggs and the meat, fat,
and meat byproducts of poultry at 0.02
ppm; in milk at 0.01 ppm; raisins at 25.0
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ppm utilizes 12 percent of the ADI. The
permanent, temporary, and the proposed
tolerances on blueberries result in a
TMRC of 0.38 mg/day, and utilize 12
percent of the ADI. The increase due to
blueberries is 0.38 percent.

The incremental dietary exposure
from food uses has been assessed for
the new use on blueberries and is
considered not significant. The
percentage increase in the TMRC due to
the new use is three percent. The
presently available data base for this
chemical does not give cause for
toxicological concern. As there are no
feed items involved in the proposed use,
there will be no secondary residues in
meat, milk, poultry, or eggs.

An adequate analytical method is
available for enforcement purposes, and
the nature of the subject pesticide is
adequately understood. Permanent
tolerances as cited above have been
established for residues of the subject
insecticide. Temporary tolerances as
cited above have been established and
have been extended until December 31,
1980. No actions are pending against
registration of the insecticide, and no
other considerations are involved in
establishing the proposed tolerance. The
pesticide is considered useful for the
purpose for which a tolerance is sought,
and it is concluded that the tolerance of
25 ppm on blueberries established by
amending 40 CFR 180.320 will protect
the public health. Therefore, it is
concluded that the tolerance be
established as set forth below.

Any person adversely affected by this
regulation may, on or before June 20,
1980; file written objections with the
Hearing Clerk, EPA, Rm. M-3708 (A-
110), 401 M St., SW, Washington, DC
20460. Such objections should be
* submitted in triplicate and specify the
provisions of the regulation deemed to
be objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing. A hearing will be granted if the
objections are supported by grounds
legally sufficient to justify the relief
sought.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “‘specialized".
This regulation has been reviewed, and
it has been determined that it is a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.

Effective May 21, 1980, Part 180 is
amended as set forth below.

(Sec. 408{d}(2), 68 Stat. 512, {21 U.S.C.
346a(d)(2))

Dated: May 14, 1980.

Edwin L. Johnson,
Deputy Assistant Administrator for Pesticide
Programs.

Part 180, Subpart C, § 180.320 is
amended by alphabetically inserting
blueberries at 25 ppm in the table to
read as follows:

§ 180.320 3 5-dimethyl-4-
(methylthio)phenyl methylcarbamate;
tolerances for residues.
- * - - -
Parts per
- million
Blueberrk 25

* * * & "

[FR Doc. 8015518 Filed 5-20-80; 8:45 am]
BILLING CODE 6580-01-M

=

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
41 CFR Part 3-4

Unsolicited Proposals

AGENCY: Department of Health and
Human Services.

ACTION: Final rule.

summARY: The Office of the Secretary,
Department of Health and Human
Services is amending its procurement
regulations by adding a new subpart on
unsolicited proposals.

The new subpart will replace the
present subpart 3-4.52 and will
implement and supplement subpart 1—
4.9, Unsolicited Proposals, of the Federal
Procurement Regulations. The new
subpart sets forth a requirement for
offerors of unsolicited proposals to
execute a certification verifying that the
proposal has been prepared without the
assistance of Department employees,
establishes the principal official
responsible for procurement in each
major procuring activity as the point of
contact for coordinating the receipt and
handling of unsolicited proposals,
provides guidance on information to be
included in the justification for
acceptance of an unsolicited proposal,
and provides a notice concerning the
use and disclosure of data furnished by
the offeror in an unsolicited proposal.

This new subpart is necessary to
update the Department's procurement
regulations and to add the certification
provision.

EFFECTIVE DATE: This amendment is
effective May 21, 1980.

FOR FURTHER INFORMATION CONTACT:
Jack Coleman, Office of Procurement

Policy, OGP-OASMB-0S, Department
of Health and Human Services, Room
539H, Hubert H. Humphrey Building, 220
Independence Avenue, S.W.,
Washington, D.C. 20201, (202) 245-8901.

SUPPLEMENTARY INFORMATION: On
March 31, 1980, the proposed rule
concerning unsolicited proposals was
published in the Federal Register, and it
invited public comments by April 30,
1980. As a result one response was:
received, from a management consultant
firm. This firm felt that the findings
required in the “Justification for
Acceptance of Unsolicited Proposal” set
forth in § 34.910(b)(1) were unduly
restrictive and in some ways confusing.
The Department agrees with this
criticism and has rewritten the required
findings to more clearly state the basic
requisites of an acceptable unsolicited
proposal.

The provisions of this amendment are
issued under 5 U.S.C. 301; 40 U.S.C.
486(c).

Title 41 CFR Chapter 3 is amended as
set forth below.

Dated: May 15, 1980.
E. T. Rhodes,
Deputy Assistant Secretary for Grants and
Procurement.

Under Part 34, Special Types and
Methods of Procurement, Subpart 3-4.52,
Unsolicited Proposals, is deleted in its
entirety and the following subpart 34 is
added. In addition, the table of contents
for Part 34 is amended to delete
Subpart 3-4.52 and to add the following:

PART 3-4—SPECIAL TYPES AND
METHODS OF PROCUREMENT

Subpart 3-4.9—Unsolicited Proposals

Sec,

3-4.906
3-4.907
3-4.908
3-4.909

Contents of unsolicited proposals.
Time of submission.

Agency point of contact.

Receipt, review, and evaluation.
3-4.910 Method of procurement.

3-4.913 Limited use of data.

Autharity: 5 U.S.C. 301: 40 U.S.C.-486(c).

Subpart 3-4.9—Unsolicited Proposals

§ 3-4.906 Content of unsolicited
proposals.

(a) through (c) [Reserved.]

(d) Certification by offeror. To ensure
against contacts between Department
employees and prospective offerors
which would exceed the limits of
advance guidance set forth in § 1-4.905
resulting in an unfair advantage to an
offeror, the principal official responsible
for procurement (or designee) shall
ensure that the following certification is
furnished to the prospective offeror and
the executed certification is included as
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part of the resultant unsolicited
proposal:

Unsolicited Proposal Certification by Offeror

This is to certify, to the best of my
knowledge and belief, that:

a. This proposal has not been prepared
under Government supervision.

b. The methods and approaches stated in
the proposal were developed by this offeror.

¢. Any contact with employees of the
Department of Health and Human Services
has been within the limits of appropriate
advance guidance set forth in § 1-4.905.

d. No prior commitments were received
from departmental employees regarding
acceptance of this proposal.

Date:

Organization:

Name:

Title:
(This certification shall be signed by a
responsible official of the proposing
orgariization or & person authorized to
contractually obligate the organization.)

§3-4.907 Time of submission.

The principal official responsible for
procurement shall establish procedures
governing the time for submission and
number of copies of proposals for the
purpose of maintaining orderly and
efficient evaluation procedures.

§3-4.908 Agency point of contact.

The principal official responsible for
procurement or his/her designee shall
be the point of contact for coordinating
the receipt and handling of unsolicited
proposals. Contacts made outside of the
procuring activity shall be promptly
¢oordinated with the principal official
responsible for procurement or his/her
designee, i

§3-4.909 Receipt, review and evaluation.

The principal official responsible for
procurement or his/her designee shall
be accountable for the receipt and
handling of unsolicited proposals.
Accordingly, he/she shall establish
procedures for controlling the receipt,
evaluation, and timely disposition of
unsolicited proposals in accordance
with § 1-4.909. These procedures shall
include controls on the reproduction and
disposition of proposal material,
particularly data identified by the
offeror as subject to duplication, use, or
disclosure restrictions.

(a) through (e) [Reserved.]

(f) An unsolicited proposal shall not
be refused consideration merely
because it was initially submitted as a
grant application. However, contracts
shall not be awarded on the basis of
unsolicited proposals which have been
rejected for grant support on the ground
that they lack scientific merit.

§3-4.910 Method of procurement.
(a) [Reserved]

(b) In lieu of the justification for
noncompetitive procurement required by
§ 1-4.910(b), the program effice shall
prepare a “Justification for Acceptance
of Unsolicited Proposal.”

(1) The "Justification" shall address
the factors listed in §1-4.909(d) and
include the following findings:

(i) The unsolicited proposal was
selected on the basis of its overall merit,
cost, and contribution to the activity's
program objective;

(ii) The substance of the unsolicited
proposal does not closely resemble that
of a pending competitive solicitation;

(iii) The substance thereof is not
available to the Government without
restriction from another source.

(2) The “Justification for Acceptance
of Unsolicited Proposal” shall be
submitted to the contracting officer
together with, but as a separate
document from, the request for contract
and shall be signed by the same official
of the program office who signs the
request for contract. Approval of the
“Justification" shall be made at the
same level as prescribed in § 3-3.5306
for approval of a justification for
noncompetitive procurement.

§3-4.913 Limited use of data.

The legend, Use and Disclosure of
Data, prescribed in § 1-4.913(a) is to be
used by the offeror to restrict the use of
data for evaluation purposes only.
However, data contained within the
unsolicited proposal may have to be
disclosed as a result of a request
submitted pursuant to the Freedom of
Information Act. Because of this
possibility, the following notice shall be
furnished to all prospective offerors of
unsolicited proposals whenever the
legend is provided in accordance with
§ 1-4.905(b)(9):

The Government will attempt to comply
with the “Use and Disclosure of Data"
legend. However, the Government may not be
able to withhold a record (data, document,
etc.) nor deny access to a record requested by
an individual (the public) when an obligation
is imposed on the Government under the
Freedom of Information Act, 5 U.S.C. 552, as
amended. The Government's determination
to withhold or disclose a record will be based
upon the particular circumstances involving
the record in question and whether the record
may be exempted from disclosure under the
Freedom of Information Act. Records which
the offeror considers to be trade secrets and
commercial or financial information and
privileged or confidential must be identified
by the offeror as indicated in the referenced
legend.

{FR Doc. 80-15624 Filed 5-20-80; 8:45 am)
BILLING CODE 4110-12-M

FEDERAL MARITIME COMMISSION

46 CFR Part 547
[Docket No. 79-51; General Order 45]

Procedures for Environmental Policy
Analysis

AGENCY: Federal Maritime Commission.
ACTION: Final rules.

suMMARY: The Federal Maritime
Commission is hereby issuing final rules
to provide procedures for implementing
the National Environmental Policy Act
of 1969, 42 U.S.C. 4321 et seq., in
compliance with the regulations of the
Council on Environmental Quality.
These procedures apply to all
Commission actions, though for certain
specified actions no environmental
analysis will normally occur.

pATES: This rule is effective May 21,
1980.
FOR FURTHER INFORMATION CONTACT:
Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
N.W., Rm. 11101, Washington, D.C.
20573 (202) 523-5725.
SUPPLEMENTARY INFORMATION: This
proceeding was initiated by Notice of
Proposed Rulemaking published May 18,
1979, in the Federal Register (44 FR
29122-29126). The Federal Maritime
Commission (Commission) proposed to
establish procedures implementing the
National Enviromental Policy Act of
1969 (NEPA) as it applies to the
Commission's regulatory framework.
Comments were received from or on
behalf of: (1) Pacific Coast European
Conference (PCEC); (2) Tampa Port
Authority (Tampa); (3) Pacific
Westbound Conference, Pacific-Straits
Conference, Pacific/Indonesian
Conference and Pacific Cruise
Conference (Pacific Conferences); (4)
United States Lines, Inc. (USL); (5)
Philippines North America Conference,
Straits/New York Conference, Trans-
Pacific Freight Conference of Japan/
Korea, Japan/Korea-Atlantic & Gulf
Freight Conference, Agreement No.
10107 and Agreement No. 10108 (PNAC];
{6) a group of eleven conferences and
rate agreements (AEUSC);' and (7)

' Australia-Eastern U.S.A. Shipping Conference;
Greece/United States Atlantic Rate Agreement;
Iberian/U.S. North Atlantic Westbound Freight
Conference; Marseilles/North Atlantic U.S.A.
Freight Conference; Med-Gulf Conference;
Mediterranean North Pacific Coast Freight
Conference; North Atlantic Mediterranean Freight
Conference; U,S, Atlantic and Gulf/Australia—New
Zealand Conference; U.S. North Atlantic Spain Rate
Agreement; U.S. South Atlantic/Spanish,
Portuguese, Moroccan and Mediterranean Rate
Agreement: and the West Coast of [taly, Sicilian
and Adriatic Ports North Atlantic Range
Conference.
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Stephen J. Buckley.? Subsequent to
receipt of comments, the Commission’s
staff prepared a proposed final rule
which was submitted to the Council on
Environmental Quality (CEQ) for its
review pursuant to 40 C.F.R. 1507.3(a).
After conducting its review, CEQ sent
comments and recommended changes to
the Commission. All comments to the
proposed rules raising substantive
issues and the resultant revisions in
these rules are discussed below. Those
comments not specifically discussed
have nonetheless been thoroughly
reviewed and considered by the
Commission.

1. Section 547.1—Purpose and Scope.
PCEC suggests that the scope of these
rules be narrowed to “all major non-
adjudicatory actions of the Federal
Maritime Commission significantly
affecting the quality of the human
environment.” Such a revision is
unnecessary. NEPA applies to all
federal actions. However, because of the
nature of certain federal actions, the
specific action-forcing requirements of
NEPA are often inapplicable. These
rules have been drafted with this
distinction in mind, Though they apply
to all actions of the Commission, their
various procedural requirements may
not be applicable for a variety of
reasons (e.g., the actions are
categorically excluded or will not have a
significant effect upon the human
environment),

2. Section 547.2—Organization.
Because it is apparent throughout these
rules that the Commission’s Office of
Environmental Analysis will administer
the majority of the activities to be
performed under this Part, this
informational section has been deleted
from the final rule. As a result, the
remaining sections have been
renumbered. .

3. Section 457.3—Definitions. Both
PCEC and Mr. Buckley question the term
“potential action™. PCEC contends that
it is unnecessary and expands the
Commission's regulations beyond
statutory and regulatory requirements.
While it may be true that the
Commission need not commence its
environmental assessment process until
there is a proposed action, it is by no
means clear that an agency cannot
commence this process earlier. For
certain Commission actions, most
T —

*In addition, by letter dated September 20, 1979,
the Advisory Council on Historic Preservation noted
that there were no provisions in the rules which
tnsure compliance with the National Historic
Preservation Act (16 U.S.C. 470 et seq.). The
Commission has reviewed this statute and
voncludes that it has no applicability to the
Commission's proceedings, There is no need,
lherefore. to include provisions concerning the
National Historic Preservation Act in these rules.

notably investigations and
adjudications, the Commission's
proposed action will not oceur before
the issuance of its report. See Aberdeen
& Rockfish R.R. Co. v. SCRAP, 422 U.S.
289, 320-21 (1975). It would be
impractical to defer the assessment
process to this particular stage of
activity. The use of “potential action”
permits the Commission to assess its
environmental responsibilities and
prepare necessary environmental
documents at a more reasonable pace.
4. Section 547.5—Categorical
Exclusions. Initially, AEUSC contends
that these rules should be specifically
limited to actions affecting the
environment of the United States. This
position appears to be contrary to the
policy enumerated in Executive Order
12144 (44 Fed. Reg. 1957, January 9, 1979)
that, for certain federal actions, agencies
should take into consideration the
environment outside the United States,
its territories and possessions. The
Commission has concluded that of the
four classes of actions mentioned in this
Executive Order, only the first, actions
significantly affecting the environment
of the global commons outside the
jurisdiction of any nation, could
potentially apply to its various
regulatory activities. Consequently, the
Commission has revised proposed
§§ 547.7(a) and 547.8(a)(4} to indicate
that a finding of no significant impact
and an environmental impact statement
(EIS) will consider the potential impact
on the environment of the United States
and, in appropriate cases, the
environment of the global commons.
Several parties have commented on
the scope of the categorical exclusions,
suggesting revisions of those already
proposed and the inclusion of others.
PNAC would extend the scope of
proposed § 547.5(a)(11}—excluding the
receipt of non-exclusive transshipment
agreements—to actions involving
requests for section 15 approval of
exclusive transshipment agreements,
They contend that even though
exclusive transshipment agreements
continue to require section 15 approval,
they would have no more environmental
impact than would non-exclusive
transshipment agreements. However,
regardless of the environmental effects
of a non-exclusive transshipment
agreement, the Commission lacks the
ability to alter it. The Commission
merely receives non-exclusive
transshipment agreements for
informational purposes, hardly a
“federal action” for purposes of NEPA.
See 46 CFR Part 524, On the other hand,
exclusive transshipment agreements
must be submitted for Commission

approval pursuant to section 15 of the
Shipping Act, and this type of federal
action could permit the Commission to
consider the environmental effects of
such agreements in approriate cases,
The Commission will, therefore,
continue categorically to exclude only
non-exclusive transshipment
agreements from its NEPA rules [section
547.4(a)(13)).

PCEC and PNAC question proposed
§ 547.5(a)(8), which excludes
amendments to section 15 agreements
which neither increase nor diminish the
originally granted authority. PCEC
would alter this exclusion to apply to al/
amendments to section 15 agreements.
Its only justification is that the present
language “poses serious definitional
difficulties”. The Commission cannot
accept such a substantial enlargement of
the scope of this exclusion. Our intent
was to limit the scope of the exclusion
to only those amendments which would
not normally have significant
environmental effects.

PNAC expressed concern that
amendments submitted for the sole
purpose of extending the life of an
agreement beyond its expiration date
might be considered an “increase” in the
authority originally granted and
therefore not within this particular
exclusion. Under certain circumstances
such an amendment might be an
“increase" in the authority originally
granted. The Commission, therefore,
finds no reason for restating this
subsection and will interpret it
accordingly.

The Pacific Conferences contend that
it is unfair to exempt actions concerning
the rates and practices of controlled
carriers (proposed § 547.5(a)(15)) while
not similarly exempting the rates and
practices of all other carriers or
conferences in the foreign commerce of
the United States. They additionally
claim that NEPA applies only where a
federal agency has significant
discretionary powers and that the
Commission's rate authority in foreign
commerce is strictly confined by
statutory and decisional criteria. The
latter contention is unconvincing. Our
public laws must be interpreted and
administered in accordance with
NEPA's policies (42 U.5.C. 4332), and it
may well be appropriate for the
Commission to consider environmental
factors in making determinations
pursuant to its rate statutes, even though
pre-NEPA precedent does not mention
such criteria. Moreover, the Commission
does not believe it is unfair to exempt

.

. only the rates and practices of

controlled carriers, The Ocean Shipping
Act of 1978, Pub. L. 95-483, 92 Stat. 1607,
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which amends sections 1 and 18 of the
Shipping Act, 1916 (46 U.S.C. 801, 817) is
a relatively recent statute. The
Commission has yet to acquire any
substantial experience in administering
it, but there are early indications that
such actions will most likely not have
significant environmental impacts.
Should the Commission's experience
prove otherwise, this exemption will be
reconsidered. Until such time,
environmental consideration is still
possible in such matters under

§§ 547.4(b) or (c).

The Pacific Conferences contend that
adversary adjudications before the
Commission should be exempted from
NEPA, They cite judicial authority for
the proposition that some federal
actions are exempt from NEPA because
of their unique circumstances, even
though there is no express exemption in
the Act. They also refer to a 1975 CEQ
memorandum which concluded that
NEPA should not apply to Federal Trade
Commission adjudicatory proceedings.
They further note that CEQ's regulations
exempt the “bringing of civil or criminal
enforcement actions”. 46 CFR 1508.18(a).

There has yet to be a clear judicial
pronouncement that NEPA does not
apply to an agency's adjudicatory
proceedings. Moreover, the CEQ
memorandum relied upon by the
Conferences has subsequently been
renounced by CEQ. CEQ clearly
indicates that it interprets NEPA as -
applying to a/l federal actions, including
adjudications. Moreover, it appears that
the conferences may have overlooked or
misinterpreted the scope and effect of
proposed § 547.5(a)(20) which exempts:

Investigatory and adjudicatory proceedings
pursuant to the Shipping Act, 1918, and the
Merchant Marine Act of 1920, or portions
thereof, the purpose of which is to ascertain
past violations of these Acts.

This particular exclusion (now
§ 547.4(a)(22]) should alleviate most of
their concerns. No further exemption for
adjudicatory proceedings is warranted
at this time. _

AEUSC suggests that consideration of
special permission applications should
be expressly exempted from
environmental assessment. The
Commission agrees, and has therefore
included such an exemption in its final
rule (section 547.4(a)(6)). The
Commission further agrees that many of
the types of section 15 agreements listed
in AEUSC'’s proposed § 547.5(a)(30)(a)-
(s) will not individually or cumulatively
have a significant effect on the quality
of the human environment. Section
547.4(a)(10) of this final rule
consequently excludes those types of
section 15 agreements which solely

regulate intra-conference or intra-rate-
agreement relationships or pertain to
administrative matters of conferences or
rate agreements. The remainder of the
categorical exclusions proffered by
AEUSC are rejected. Proposed .

§ 547.5(a)(28), exempting activities in or
under the jurisdiction of a nation other
than the United States, is unnecessary in
light of our revisions contained in

§§ 547.6(a) and 547.7(a)(4). AEUSC's
proposed subsection 31 would
effectively exempt every section 15
agreement except for those which would
normally require the preparation of an
EIS. The Commission has chosen a
different approach—that of identifying,
based upon its experience, those
agreements which should be specifically
excluded.

PCEC states that a Commission
decision categorically to exclude a
particular action should be final and not
subject to reinclusion. It would,
accordingly, delete proposed §§ 547.5(b)
and (c), which contain procedures for
considering the environmental effects of
what was otherwise an excluded action.
The Commission rejects such a rigid
approach in light of the requirement that
it ** * * provide for extraordinary
circumstances in which a normally
excluded action may have a significant
environmental effect.”” 40 CFR 1508.4.
These subsections meet this
requirement. The Commission likewise
rejects PNAC's revision of proposed
§ 547.5(b) to permit challenges to
exclusions “only in unusual and
extraordinary circumstances” and only
after a specific referral order from the
Commission to OEA. We do not believe
that the procedure now set forth in
§ 547.4(b) will result in any significant
delay in Commission actions, especially
since the OEA must review submissions
challenging a categorical exclusion
within 30 days.

5. Section 547.6—Environmental

Assessments. USL suggests that in all

cases the Commission should publish a
notice of intent to prepare an
environmental assessment in the
Federal Register. PCEC suggests
clarification of proposed § 547.6(b) to
explain the “appropriate cases” in
which notice of intent may be published
and also suggests the addition of a
subsection (c) to provide a timetable for
completion of an environmental
assessment by the OEA. The nature of
the action will determine the time
required to prepare an assessment and
does not lend itself to setting a fixed
timetable for all cases. There is no
requirement that notice be given prior to
the preparation of an environmental
assessment, As presently worded,

§ 547.5(b) provides the OEA with the
discretion to publish notice in those
cases where it deems useful. In all other
cases, decisions on the significance of
an action's environmental impact can be
reached more expeditiously without
notice and comment.

6. Section 547.7—Finding of No
Significant Impact. The Commission has
made several changes in this section
(now § 547.8) in resjanse to various
comments. First, it hay clarified the fact
that it is only concerned with impacts on
the quality of the human environment of
the United States or of the global
commons. Once a finding of no
significant impact is prepared, the OEA
will publish notice of its availability in
the Federal Register. This will be the
only such notice to the general public. If
petitions for review of a finding of no
significant impact are filed, the
Commission will serve notice of its
decision on all parties who filed
comments concerning the action
(assuming there was a prior notice of
intent to prepare an assessment) or who
filed petitions for review. There is no
need for the Commission to “adopt” a
finding of no significant impact. PCEC's
recommendation of a 30-day period for
review of petitions for review has been
partially adopted. The Commission will
now decide such petitions within 45
days of their receipt.

7. Section 547.86—Environmental
Impact Statement.—(a) General. The
Commission has deleted subsection
(1)(ii) because of its decision to delete
proposed § 547.9. Subsection (3) has
been amended to reflect the fact that, in
certain cases, the issuance of an initial
decision by an Administrative Law
Judge may be a major decision point in
the EIS process. Subsection (4) clarifies
that EIS's shall consider impacts only on
the environment of the United States
and the global commons outside the
jurisdiction of any nation.

(b) Draft Environmental Impact
Statements. The Pacific Conferences
note that the proposed rules provide a
maximum of 60 days within which to
comment on a DEIS. They suggest that
the words “for up to 15 days” be deleted
from proposed § 547.8(b)(3) so that
extensions based upon good cause are
openended. Though a maximum of 60
days within which to comment on a
DEIS is indeed rigid, it is not
unreasonable. This is all the more true
when these new procedures are in
effect, since the OEA will be preparing
DEIS's more expeditiously and their
length will likely be reduced.

USL submits that proposed
§ 547.8(b)(3) unnecessarily limits the
scope of comments concerning a DEIS to
its adequacy or the merits of the
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alternatives discussed in it. The
Commission did not intend to limit
comments in this manner and has
accordingly revised this section (now
§ 547.7(b)(3)).

(c) Final Environmental Impact
Statements. Sections 547.8(c)(2) through
(5) of the proposed rules set forth a
procedure for utilization of a completed
FEIS which will apply to all Commission
proceedings. The Commission noted,
however, that it was also considering an
alternative procedure which would
require the consideration of FEIS’s in
formal administrative hearings. USL and
PNAC support the former proposal. The
Pacific Conferences and CEQ support
some variation of the latter. The Pacific
Conferences object to the proposed
procedure because: (1) the FEIS will not
be sponsored by*a witness subject to
cross-examination; and (2) the findings
which will be part of the record of
decision may not necessarily be only
those supported by regular evidentiary
standards such as reliability and
relevance. They contend that in an
adversary administrative adjudication
the right to an evidentiary hearing is
provided by the. Administrative
Procedure Act (5 U.S.C. 556{d)) and
guaranteed by the due process clause of
the Fifth Amendment. They
consequently recommend an addition to
proposed § 547.8(c)(3) or, in the
alternative, support the hearing
procedures provision which was
included in the supplement to the
proposed rules,

The Pacific Conferences also note that
proposed § 547.8(c)(4) does not permit a
party objecting to an ALJ's
environmental finding of fact to take
exceptions to the Commission prior to
its ultimate decision. They contend that
the exception procedure is available for
other factual issues and should likewise
pertain to environmental issues, They
suggest, therefore, that proposed
§ 547.8(c)(4) be revised to allow any
party, within 30 days after an AL]J
certifies a finding of fact, to file a
memorandum and brief excepting to any
such finding.

CEQ supports a procedure whereby
an FEIS would be placed before an AL]
for consideration prior to the
preparation of an initial decision.

The procedure adopted by the
Commission (section 547.7(c)(3) and (4))
meets CEQ's objections and also
resolves some of the problems perceived
by the Pacific Conferences. Under this
procedure, the FEIS will be submitted to
an ALJ for consideration of the
environmental impacts and alternatives
In preparing an initial decision, in those
cases assigned to an AL] for hearing.
However, in all cases, a party may

petition the Commission for an
evidentiary hearing concerning an
alleged substantial and material error of
fact in the FEIS. In such instances the
Commission has two options: (1) it can
simply refer the petition to an AL] for
resolution, or (2) to the extent it grants
the petition, it can determine those
issues which are substantial and
material and then refer them to an ALJ
for a hearing and factual resolution.

8. Section 547.9—Actions Normally
Requiring an EIS. CEQ's regulations
state that agency procedures shall
include specific criteria for an
identification of those typical classes of
action which normally do require
environmental impact statements. 40
CFR 1507.3(b)(2)(i). In an attempt to

~ meet this requirement, the Commission

set forth, in proposed § 547.9, four
classes of actions which will ordinarily
require the preparation of an EIS.
Several commenters have questioned
the general nature of these classes of
action and the applicability of this
requirement to the FMC's regulatory
scheme. The Commission has reviewed
this section in light of the comments
received and concludes that it should be
deleted in its entirety. The FMC
regulates the conduct of the ocean
shipping industry and does not
administer programs and projects as do
other federal agencies. It is not possible
to identify with any reasonable degree
of specificity typical classes of actions
normally requiring an EIS. In fact, it has
been the Commission’s experience since
1969 that NEPA actually impacts on but
a very few of its actions. Any such
action will be identified during the
environmental assessment process and
will result in the preparation of an EIS if
warranted. The broad and vague
categories proposed in § 547.9 would be
of little practical use.

9. Section 547.11—Information
Required by the Commission. As an
initial matter, this section has been
redesignated § 547.9 and the reference
to dual rate contract applications
deleted. Various commenters have
suggested that this section shifts what is
primarily a Commission responsibility
onto a private party. They also claim
that it places an undue burden on
parties whose activities may have no
environmental impact and that failure to
comply fully with this section could
apparently have adverse effects on
actions before the Commission. This
section has been redrafted slightly to
alleviate these concerns and to clarify
its intended effect. The requirements of
this section will only arise following a
specific Commission raquest for such
information and will not, therefore,

apply in all instances. Parties who
appear before the Commission seeking
some sort of relief are often in a position
to provide information that the
Commission might otherwise have
difficulty obtaining. As reworded, the
type of information expected of those
persons identified in subsection (a)
should not be unduly burdensome.
Moreover, the Commission has
emphasized that it expects persons to
provide such information “only” to the
fullest extent “possible”. Individuals are
urged to contact OEA for informal
assistance prior to submitting any
complaint, protest, petition, or section 15
application which requests Commission
action as enumerated in this section. If
the OEA uses any such information in
the preparation of an environmental
assessment or an EIS, it will
independently assure its accuracy. The
OEA will, of course, remain primarily
responsible for the preparation of all
necessary environmental documents.

10. Section 547.12—Time Constraints
for Final Administrative Action. PNAC
notes that the time constraints on final
administrative actions by the
Commission imposed by this section
(since renumbered as 547.10) are
mandatory and repose no discretion in
the Commission. It suggests that these
time constraints be observed only to the
maximum extent practicable. These time
periods are consistent with CEG's
directive, 40 CFR 1506.10(b) (1) and (2).
The Commission has altered this section
slightly to reflect that the prescribed
periods may be reduced only with the
approval of the Environmental
Protection Agency for compelling
reasons of national security (40 CFR
1506.10(d)) or when a statutory deadline
is imposed on the Commission's action,

The Pacific Conferences maintain that
many of the questions presented to the
Commission cannot await the delays
inherent in the environmental review
process. They propose a new section
which would permit the Commission to
waive or suspend these rules to take
emergency or interim action to avoid
unwarranted hardship. Such an addition
to these rules is unncecessary. Section
1506.11 of CEQ's regulations (which
have been incorporated into these rules)
sets forth the procedures applicable to
emergency circumstances. In such
instances CEQ will advise the
Commission on appropriate emergency
arrangements.

11. Other Comments. The Pacific
Conferences have indicated some
concern that these regulations be
instituted in a prompt and orderly
manner. These final rules will be
effective May 21, 1980, and will apply to
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all proceedings or actions commenced
thereafter.

Therefore, pursuant to section 4 of the
Administrative Procedure Act (5 U.S.C.
553) and section 43 of the Shipping Act,
1916 (46 U.S.C. 841(a)), Part 547 of Title
48, Code of Federal Regulations, is
adopted.

By the Commission.*
Francis C. Hurney,
Secretary.

PART 547—PROCEDURES FOR
ENVIRONMENTAL POLICY ANALYSIS

Sec.

547.1
547.2
547.3
5474
547.5
547.6
547.7

Purpose and scope.

Definitions.

General information.

Categorical exclusions.

Environmental agsessments.

Finding of no significant impact.

Environmental impact statements.

5478 Record of decision.

547.9 Information required by the
Commission.

547.10 Time constraints for final
administrative actions.

Authority: Section 43 of the Shipping Act,
1916, 46 U.S.C. 841, section 102 of the
National Environmental Policy Act of 1969, 42
U.S.C. 4332(2)(B).

§547.1 Purpose and scope.

(a) This Part implements the National
Environmental Policy Act of 1969
(NEPA) and Executive Order 12114 and
incorporates and complies with the
Regulations of the Council on
Environmental Quality (CEQ) (40 CFR
1500 et seq.).

(b) This Part applies to all actions of
the Federal Maritime Commission
(Commission). To the extent possible,
the Commission shall integrate the
requirements of NEPA with its
obligations under section 382(b) of the
Energy Policy and Conservation Act of
1975, 42 U.S.C. 6362.

§ 547.2 Definitions.

(a) “Shipping Act" means the Shipping
Act, 1916, as amended, 46 U.S.C. 801 et
seq.

{b) “Commen Carrier by Water or
Other Person Subject to the Act” means
any common carrier by water as defined
by section 1 of the Shipping Act,
including a conference of such carriers,
or any person not a common carrier by
water carrying on the business of
forwarding or furnishing wharfage,
dock, warehouse, or other terminal
facilities in connection with a common
carrier by water.,

(c) “Environmental Impact” means
any alteration of existing environmental
conditions or creation of a new set of
environmental conditions, adverse or

' Commissioner Peter N. Teige did not participate.

beneficial, caused or induced by the
action under consideration.

(d) "Potential Action™ means the
range of possible Commission actions
that may result from a Commission
proceeding in which the Commission
has not yet formulated a proposal.

(e) "Proposed Action" means that
stage of activity where the Commission
has determined to take a particular
course of action and the effects of that
course of action can be meaningfully
evaluated.

(f) “Environmental Assessment”
means a concise document that serves
to “provide sufficient evidence and
analysis for determining whether to
prepare an environmental impact
statement or a finding of no significant
impact" (40 CFR 1508.9).

(g) “Recyclable™ means any
secondary material that can be used as
a raw material in an industrial process
in which it is transformed into a new
product replacing the use of a depletable
natural resource,

§547.3 General information.

(a) All comments submitted pursuant
to this Part shall be addressed to the
Secretary, Federal Maritime
Commission, 1100 L Street, N.W.,
Washington, D.C. 20573.

(b) A list of Commission actions for
which a finding of no significant impact
has been made or for which an
environmental impact statement is being
prepared will be maintained by the
Commission in the Office of the
Secretary and will be available for
public inspection.

(c) Information or status reports on
environmental statements and other
elements of the NEPA process can be
obtained from the Office of
Environmental Analysis, Federal
Maritime Commission, 1100 L Street,
N.W., Washington, D.C. 20573
(telephone [202] 523-5835).

§547.4 Categorical exclusions.

(a) No environmental analyses need
be undertaken or environmental
documents prepared in connection with
actions which do not individually or
cumulatively have a significant effect on
the quality of the human environment
because they neither increase nor
decrease air, water or noise pollution;
the use of fossil fuels, recyclables, or
energy; or are purely ministerial actions.
The following types of Commission
actions are therefore excluded:

(1) Issuance, modification, denial and
revocation of freight forwarder licenses,
pursuant to section 44 of the Shipping
Act;

(2) Certification of financial
responsibility of passenger vessels
pursuant to 46 CFR Part 540;

(3) Certification of financial
responsibility for water pollution
cleanup pursuant to 46 CFR Parts 542
and 543;

(4) Promulgation of procedural rules
pursuant to 46 CFR Part 502;

(5) Acceptance or rejection of tariff
filings in foreign and domestic
commerce;

(6) Consideration of special
permission applications filed pursuant
to 46 CFR 531.18 and 536.15;

(7) Receipt of terminal tariffs pursuant
to section 17 of the Shipping Act;

(8) Suspension of and/or decision to
investigate tariff schedules pursuant to
section 3 of the Intercoastal Shipping
Act, 1933; '

(9) Consideration of amendments to
agreements filed pursuant to section 15
of the Shipping Act, which neither
increase nor diminish the authority
granted in the original approval of the
section 15 agreement;

(10) Consideration of agreements
between common carriers or other
persons subject to the Shipping Act
which solely affect intraconference or
intra-rate agreement relationships or
pertain to administrative matters of
conferences or rate agreements;

(11) Consideration of agreements
between common carriers or other
persons subject to the Shipping Act, to
discuss, propose or plan future action,
the implementation of which requires
filing a further agreement under section
15 of the Shipping Act;

(12) Consideration of equipment
interchange, husbanding or wharfage
agreements filed for section 15 approval;

(13) Receipt of non-exclusive
transshipment agreements pursuant to
46 CFR Part 524;

(14) Action relating to collective
bargaining agreements;

(15) Action pursuant to section 18(c)
of the Shipping Act, concerning the
justness and reasonableness of
controlled carriers' rates, charges,
classifications, rules or regulations;

" (18) Receipt of self-policing reports
and shipper requests and complaints
pursuant to 46 CFR Parts 527 and 528;

(17) Receipt of financial reports
prepared by common carriers by water
in the domestic offshore trades pursuant
to 46 CFR Parts 511 and 512;

(18) Adjudication of small claims
pursuant to 46 CFR 502.301 et seg. and
46 CFR 502.311 et seq.;

(19) Action taken on special docket
applications pursuant to 46 CFR 502.92;

(20) Consideration of matters related
solely to the issue of Commission
jurisdiction;




Federal Register / Vol. 45, No. 100 / Wednesdéy. May 21, 1980 / Rules and Regulations

34001

(21) Investigations conducted
pursuant fo 46 CFR Part 513;

{22) Investigatory and adjudicatory
proceedings pursuant to the Shipping
Act or the Merchant Marine Act of 1920,
or portions thereof, the purpose of which
is to ascertain past violations of these
Acts;

(23) Consideration of dual rate
contract systems pursuant to section 14b
of the Shipping Act;

{24) Action regarding access to public
information pursuant to 46 CFR Part 503;

(25) Action regarding receipt and
retention of minutes of conference
meetings pursuant to 46 CFR Part 537;

(26) Administrative procurements
(general supplies);

(27) Contracts for personal services;

(28) Personnel actions; and

(29) Requests for appropriations.

(b) If interested persons allege that a
categorically excluded action will have
a significant environmental effect (e.g.,
increased or decreased air, water or
noise pollution; use of recyclables; use
of fossil fuels or energy) they shall, by
written submission to the Commission's
Office of Environmental Analysis
(OEA]}, explain in detail their reasons.
The OEA shall review these
submissions and determine, not later
than 30 days after receipt, whether to
prepare an environmental assessment. If
the OEA determines not to prepare an
environmental agsessment, such persons
may petition the Commission for review
of the OEA's decision within 15 days of
receipt of notice of such determination.

(c) If the OEA determines that the
individual or cumulative effect of a
particular action otherwise categorically
excluded offers a reasonable potential
of having a significant environmental
impact, it shall prepare an
environmental assessment pursuant to
§ 547.5 of this Part.

§547.5 Environmental assessments,

(a) Every Commission action not
specifically excluded under section 547.4
of this Part shall be subject to an
environmental assessment.

(b) The OEA may publish in the
Federal Register a notice of intent to
prepare an environmental assessment
briefly describing the nature of the
potential or proposed action and inviting
written comments to aid in the
preparation of the environmental
assessment and early identification of
the significant environmental issues.
Such comments must be received by the
Commission no later than 20 days from
the date of publication of the notice in
the Federal Register.

§547.6 Finding of no significant impact.

(a) If upon completion of an
environmental assessment the OEA
determines that a potential or proposed
action will not have a significant impact
on the quality of the human environment
of the United States or of the global
commons, a finding of no significant
impact shall be prepared and notice of
its availability published in the Federal
Register. This document shall include
the environmental assessment or a
summary of it, and shall briefly present
the reasons why the potential or
proposed action, not otherwise excluded
under § 547.4 of this Part, will not have a
significant effect on the human
environment and why, therefore, an
environmental impact statement (EIS)
will not be prepared.

(b) Petitions for review of a finding of
no significant impact must be received
by the Commission within 20 days from
the date of publication of the notice of
its availability in the Federal Register.
The Commission shall review the
petitions and either deny them or order
the OEA to prepare an EIS pursuant to
§ 547.7 of this Part. The Commission
shall, within 45 days of receipt of the
petition, serve copies of its order upon
all parties who filed comments
concerning the potential or proposed
action or who filed petitions for review.

§547.7 Environmental impact statements.

(a) General. (1) An EIS shall be
prepared by the OEA when the
environmental assessment indicates that
a potential or proposed action may have
a significant impact upon the
environment of the United States or the
global commons.

(2) The EIS process will commence:

(i) For adjudicatory proceedings,
when the Commission issues an order of
investigation or a compalint is filed;

(i) For rulemaking or legislative
proposals, upon issuance of the proposal
by the Commission; and

(iii} For other actions, the time the
action is noticed in the Federal Register.

(3) The major decision points in the
EIS process are: (i) the issuance of an
initial decision in those cases assigned
to be heard by an Administrative Law
Judge (ALJ), and (ii) the issuance of the
Commission's final decision or report on
the action.

(4) The EIS shall consider potentially
significant impacts upon the quality of
the human environment of the United
States and, in appropriate cases, upon
the environment of the global commons
outside the jurisdiction of any nation.

(b) Draft environmental impact
statements. (1) The OEA will initially

prepare a draft environmental impact

statement (DEIS) in accordance with 40
CFR 1502.

(2) The DEIS shall be distributed to
every party to a Commission proceeding
for which it was prepared. There will be
no fee charged to such parties. One copy
per person will also be provided to
interested persons at their request. The
fee charged such persons shall be that
provided in 46 CFR 503.43.

(3) Comments on the DEIS must be
received by the Commission within
forty-five (45) days of the date the
Environmental Protection Agency (EPA)
publishes in the Federal Register notice
that the DEIS was filed with it. Sixteen
copies shall be submitted as provided in
§ 547.3(a) of this Part. Comments shall
be as specific as possible and may
address the adequacy of the DEIS or the
merits of the alternatives discussed in it.
All comments received will be made
available to the public. Extensions of
time for commenting on the DEIS may
be granted by the Commission for up to
15 days if Igood cause is shown.

(c) Final environmental impact =
statements. (1) After receipt of y
comments on the DEIS, the OEA will
prepare a final environmental impact
statement (FEIS) pursuant to 40 CFR
Part 1502, which shall include a
discussion of the possible alternative
actions to a potential or proposed
action. The FEIS will be distributed in
the same manner as specified in
§ 547.7([b)(2) of this Part.

(2) The FEIS shall be prepared prior to
the Commission's final decision and
shall be filed with the Secretary, Federal
Maritime Commission. Upon filing, it
shall become part of the administrative
record.

(3) For any Commission action which
has been assigned to an AL] for
evidentiary hearing:

(i) The FEIS shaﬁ be submitted prior
to the close of the record, and

(ii) The ALJ shall consider the
environmental impacts and alternatives
contained in the FEIS in preparing the
initial decision.

(4)(i) For all proposed Commission
actions, any party may, by petition to
the Commission within 20 days
following EPA's notice in the Federal
Register, assert that the FEIS contains a
substantial and material error of fact
which can only be properly resolved by
conducting an evidentiary hearing, and
expressly request that such a hearing be
held. Other parties may submit replies
to the petition within 15 days of its
receipt, .

(ii) The Commission may delineate the
issue(s) and refer them to an AL] for
expedited resolution or may elect to
refer the petition to an AL]J for
consideration.
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(iii) The AL]J shall make findings of
fact on the issue(s) and shall certify
such findings to the Commission as a
supplement to the FEIS. To the extent
that such findings differ from the FEIS, it
shall be modified by the supplement.

(iv) Discovery may be granted by the
AL]J on a showing of good cause and, if
granted, shall proceed on an expedited
basis.

§547.8 Record of decision.

The Commission shall consider each
alternative described in the FEIS in its
decisionmaking and review process. At
the time of its final report or order, the
Commission shall prepare a record of
decision pursuant to 40 CFR 1505.2.

§ 5479 Information required by the
Commission,

(a) Upon request of OEA, a person
filing a complaint, protest, petition or
section 15 application requesting
Commission action that will:

(1) Alter cargo routing patterns
between ports or change modes of
transportation;

(2) Change rates or services for
recyclables;

(3) Change the type, capacity or
number of vessels employed in a
specific trade; or

(4) Alter terminal or port facilities;
shall submit to OEA, no later than 25
days from the date of the request, a
statement setting forth, in detail, the
impact of the requested Commission
action on the quality of the human
environment.

(b) The statement submitted shall, to
the fullest extent possible, include:

(1) The probable impact of the
requested Commission action on the
environment (e.g., the use of energy or
natural resources, the effect on air,
noise, or water pollution) compared to
the environmental impact created by
existing uses in the area affected by it;

(2) Any adverse environmental effects
which cannot be avoided if the
Commission were to take or adopt the
requested action; and

(3) Any alternatives to the requested
Commission action.

If environmental impacts, either adverse
or beneficial, are alleged, they should be
sufficiently identified and quantified to
permit meaningful review. Individuals
may contact the OEA for informal
assistance in preparing this statement.
The OEA shall independently evaluate
the information submitted and shall be
responsible for assuring its accuracy if
used by it in the preparation of an
environmental assessment or EIS.

(c) In all cases, the OEA may request
every common carrier by water, or other
person subject to the Act, or any officer,

agent or employee thereof; as well as all
parties to proceedings before the
Commission, to submit, within 25 days
of such request, all material information
necessary to comply with NEPA and
this Part. Information not produced.in
response to an informal request may be
obtained by the Commission pursuant to
section 21 of the Shipping Act.

§547.10 Time constraints on final

‘administrative actions.

No decision on a proposed action
shall be made or recorded by the
Commission until the later of the
following dates unless reduced pursuant
to 40 CFR 1506.10(d}, or unless required
by a statutorily prescribed deadline on
the Commission action:

(a) Ninety (90) days after EPA's
publication of the notice described in
§ 547.7(b) of this Part for a DEIS; or

(b) Thirty (30) days after publication
of EPA’s notice for an FEIS.

[FR Doc. 80-15567 Filed 5-20-00; 8:45 am|
BILLING CODE 6730-01-M

INTERSTATE COMMERCE -
COMMISSION

49 CFR Part 1033

[Directed Service Order No. 1437;
Supplemental Order No. 2}

Regional Transportation Authority—
Directed Service—Chicago Rock
Island & Pacific Raliroad Co., Debtor
(William M. Gibbons, Trustee) Over
Chicago Commuter Line

Decided: May 8, 1980,
AGENCY: Interstate Commerce
Commission.
ACTION: Directed Service Order No. 1437
Supplemental Order No. 2,

SUMMARY: Pursuant fo 49 U.S.C. 11125,
the Commission, in DSO No. 1437, as
revised, authorized the Illinois Regional
Transportation Authority (RTA) to
provide interim rail service—without
federal subsidization under 49 U.S.C.

§ 11125(b)(5)—over the Chicago-Joliet,
IL, commuter line owned by the
Chicago, Rock Island & Pacific Railroad
Company, Debtor [William M. Gibbons,
Trustee) (“Rock Island” or “RI"),

In Supplemental Order No. 1 to DSO
No. 1437, we required RTA and the RI
Trustee to negotiate regarding use of the
line and related facilites. We reserved
the right to set reasonable compensation
terms, should the parties be unable to
reach agreement.

The parties have been unable to reach
an agreement regarding compensation
and request the Commission to issue an
order setiling the dispute. We conclude

that compensation for use of the
involved line should be computed in
accordance with the principles set forth
in Finance Docket No. 29305, St. Louis-
San Francisco Railway Company—
Compensation for Use of Terminal
Tracks—Chicago, Rock Island & Pacific
Railroad Company, Debtor (William M.
Gibbons, Trustee), 1.C.C. (decided April
7, 1980), 45 FR 25401 (April 15, 1880).
DATES: Effective Date: This decision
shall be effective on May 19, 1980.
Expiration Date: Unless otherwise

- modified by the Commigsion, this

decision will expire at 11:59 p.m,
(Central time ) on May 31, 1980,

FOR FURTHER INFORMATION CONTACT:
Richard J. Schiefelbein {202) 275-0826, or
Joel E. Burns, (202) 275-7849.
SUPPLEMENTAL INFORMATION:

Decision of the Commission

Background

The Rock Island has been in
bankruptcy proceedings since 1975, In
September 1979, its cash flow position
became so severe as to prevent the
continuation of normal rail operations.
Accordingly, we issued Directed Service
Order No. 1398 (and supplements
thereto) directing the Kansas City
Terminal Railway Company (KCT) to
provide service under 49 U.S.C. § 11125
as a subsidized “directed rail carrier”
(DRC) over the Rock Island rail system.
Kansas City Term. Ry. Co.—Operate—
Chicago, R.I, & P., 360 1.C.C. 289, 478, 718
(1979-80); 44 FR 56343, 70733, and 45 FR
14578 (1979-80). That'order expired on
March 23, 1980.

On March 20, 1980, we issued DSO
No. 1437 authorizing the RTA to provide
interim service—without federal
subsidization under 49 U.5.C.

§ 11125(b)(5)—over the Chicago-joliet,
IL, commuter line owned by the Rock
Island, from March 24 through May 31,
1980, inclusive. The terms and

" conditions of DSO No. 1437 were

modified by Supplemental Order No. 1
issued March 25, 1980, [published as
part of DSO 1437 on April 2, 1980}, hy
adding a requirement that RTA and the
RI Trustee negotiate regarding use of
Rock Island tracks and related facilities.
In the event of failure to reach
agreement, we reserved the right to set
reasonable compensation terms,

The RI Trustee has filed a petition
stating that he has been unable to reach
agreement with RTA and requesting that
the Commission set compensation. The
Trustee proposes that compensation for
use of the involved line be set at 1.2
percent per month of the value of the
property, He asserts that the value of
the Chicago-Joliet commuter line is $53
million and that the monthly rental
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should be $630,000. The Trustee also
requests. that the Commission set terms
for, the use pf Rock Island tracks and
related facilities.

RTA has replied ta the Trustee's
petition, It takes the position that, as a
public entity, it should not be required to
pay any rent for use of the involved
properties because the commuter
operations yield no net profit.

Discussion and Conclusions

We have established a formula for
calculating reasonable compensation to
be paid for use of Rock Island tracks
and related facilities operated pursuant
to a service order issued under 49 U.S.C.
§ 11123, Finance Docket No. 29305, St
Louis-San Francisce Railway
Company—Compensation for Use of
Terminal Tracks—Chicago, Rock Island
& Pacific Railroad Company, Debtor
(William M, Gibbons, Trustee), —
1.C.C. —— (decided April 7, 1980), 45 FR
25401 (April 15, 1980) (Frisco
Compensalion case). We have
defermined that this formula is
appropriate for setting compensation to
be paid for use of a line operated
pursuant to an unsubsidized directed
service order issued under 49 U.S.C,

§ 11125, which is not subject to a sale
agreement setting a purchase price. DSO
No. 1453, St. Louis Southwestern
Railway Company—Directed Service—
Chicago,. Rock Island & Pacific Railroad
Company, Debtor (Willima M. Gibbons,
Trustee) Between Santa Rosa, NM, and
St Louis, MO, Supplemental Order No.
2, embracing DSQO No. 1456, St, Louis
Southwestern Railway Company—
Directed Service~—Chicago, Rock Island
& Pacific Railroad Company, Debtor
(William M. Gibbens, Trustee) Between
Memphis, TN, and Fordyce, AR,
Supplemental Order No. 2, (served April
28, 1980) (SSW Compensation case).

The concepts of DSO No. 1437 are
essentially the same as those of the
involved orders in the SSW
Compensation case, except that they
apply to a commuter line, not a freight
line. As we noted in the SSW
Compensation case, the Frisco
Compensation case formula is designed
to make a reasonable accommodation of
the opposing interests of the Trustee and
the interim operators with respect to
lines not subject to a purchase
agreement setting an agreed price,

RTA argues that, as a public entity
providing subsidized commuter service,
it should nol be required to pay
compensation for use of the line. We do
not find this argument to be persuasive.
The type of service provided over Rock
Island lines during interim operations
should net control whether the Trustee
should receive compensation,

Profitability of interim operations is a
factor to be considered in determining
what level ofcompensation is
reasonable. It is not the only factor to be
considered, howeven, in setling
compensation for use of lines pursuant
to a permissive, unsubsidized directed
service order,, .

Unlike DSO Ne. 1398, in which we
directed the KCT to provide service, we
have not compelled RTA to provide
interim operations. Rather, it is RTA
that wanls access to a portion of the
Rock Island to provide those operations,
and in these-circumstances we believe it
is not appropriate to allow RTA (or any
similarly situated interim operator) that
benefit without providing some
compensation to the Trustee. Moreover,
since it is not up to the Trustee to
determine what kind of operations are
performed, we believe the Trustee
should be paid a base rental for the use
of Rock Island property by inlerim
operators. Application of the Frisco
concept, adjusted to apply costs and
revenues of commuter service :
operations, will assure the Trustee of
receiving some compensation for use of
Rock Island properties even if
temporary operations produce no net

revenues. Accordingly, RTA should pay -

the Trustee, for the use of the Chicago-
Joliet, IL, commuter line and related
facilities, on a monthly basis, in
advance, the sum of $1,250 per route
mile per year. The method of computing
net revenues set forth in the second part
of the Frisco Compensation case
formula is not applicable to passenger
operations. Therefore, net revenues, if
any, from interim operations over the
Chicago-Joliet line should be calculated
in accordance with the commuter
standards at 49 CFR 1127.6 and 1127.7.

The Trustee requests that the
Commission fix terms, in addition to
compensation, for use of the involved
line. We believe that these terms should
be negotiated between the parties,
giving consideration to the terms and
conditions-of DSO No. 1437, as revised,
and the compensation specified in this
decision..

We find: 1. RTA and the RI Trustee
have been unable to agree upon terms
for compensation for the RI estate for
use of RI property by RTA under DSO
No. 1437, as revised,

2. The terms of compensation set forth
in this decision will be reasonable and
will accommeodate the interests of RTA
and the RI Trustee,

3. This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources. See 49 CFR Parts 1106
and 1108 (1978).

It is ordered: 1. RTA: shall compensate
the Rock Island estate for the use of Rl
tracks and related facilities, operated
under DSO No. 1437, in accordance with
the terms of this decision.

2. This decision shall be effective on
the date it is served, [May 19, 1980].

By the Commission Chairman Caskins,
Vice Chairman Gresham, Commissioners
Stafford, Clapp, Trantum, Alexis, and
Gilliam, (Commissioner Gilliam not
participating).

(48'U.8.C. 11125)

Agatha L. Mergenovich,
Secretary.

|FR Doa. B0-15571 Filed 5-20-80; 8:45 am|
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 611

Foreign ﬁshlng Regulations—Subpart
E; Northeast Pacific Ocean

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.

ACTION: Final regulations.

SUMMARY: These regulations amend 50
CFR Part 611 (foreign fishing
regulations) and provide the conditions
and restrictions for an orderly fishery by
foreign fishermen in the fishery
conservation zone (FCZ) off the coasts
of Washington, Oregon, and California.
EFFECTIVE DATE: These regulations are
effective on May 17, 1980.

FOR FURTHER INFORMATION CONTACT:
Dr. Thomas E. Kruse, Acting Director,
Northwest Region, National Marine
Fisheries Service, 1700 Westlake
Avenue North, Seattle, Washington
98109, Telephone: (206) 442-7575.
SUPPLEMENTARY INFORMATION: The
Assistant Administrator for Fisheries
(Assistant Administrator) approved the
amendment to the preliminary
management plan (PMP) for the foreign
trawl fishery in the FCZ off the coasts of
Washington, Oregon, and California on
March 19, 1980. Proposed regulations
governing this fishery were published on
April 16, 1980 (45 FR 25844). A public
hearing was held on May 1, 1980 in
Seattle, and comments were accepted
until May 9, 1980.

The amended PMP, as approved,
provides the basis for these regulations
and is available for public inspection at
the Northwest Regional Office of the -
National Marine Fisheries Service
(NMFS]) (address above). These
regulations constitute Subpart E of the
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1980 foreign fishing regulations, and
govern all foreign fishing during 1980 in
the FCZ seaward of Washington,
Oregon, and California. While they are
similar to those regulations which were
in effect during 1979, there are some
significant differences. Those
differences are summarized here:

(1) The name “Pacific whiting" has
been substituted for the name “Pacific
hake™;

{2) Based upon recent stock
assessment, the optimum yield (OY) and
total allowable catch (TAC) of Pacific
whiting is decreased from 198,800 metric
tons (mt) to 175,000 mt;

(3) Based upon an evaluation of
expected domestic harvesting and
processing capabilities and intentions,
the estimated domestic annual harvest
(DAH) is reduced from 50,000 mt to
40,000 mt (12,000 mt U.S. caught/U.S.
processed and 28,000 mt U.S. caught/
foreign processed), and the total
allowable level of foreign fishing
(TALFF) for Pacific whiting is 135,000
mt, of which 35,000 mt is held in reserve
and may be apportioned to TALFF after
July 1;

{4) The incidental catch allowance for
sablefish is increased from 0.1 to 0.173
percent of the Pacific whiting catch. This
increase has been determined to be
necessary in order to allow foreign
fishermen to harvest the Pacific whiting
TALFE. Based upen recent evaluation of
sablefish stocks, this incidental catch
allowance amounts to &8 maximum of 1.7
percent of the sablefish OY, and should
not have any adverse impact on either
the resource or the domestic sablefish
harvest;

{5) There are two possible ways of
increasing TALFF in a given year. The
first deals with release of all or part of
the reserve that is not needed by
domestic industry. The second allows
TALFF to be supplemented by the
amount of DAH in excess of domestic
needs. Both procedures were used in
1979, and reassignments to TALFF were
made at the same time (August 1).
However, the criteria for assessing
release of reserves and the date for
implementing reserve release have been
changed. As a result, these two
procedures are treated separately in
1980, as follows:

The determination whether or not to
release any part of the reserves to
TALFF will be made after July 1 rather
than August 1, and the criteria for that
determination are modified to include a
larvae survey as well as an in-season
survey of processors’ intentions and
domestic catch and effort. These
regulations make pertinent data
available to the public and allow for
public comment from:June 15-30 on the

proposal of whether or not to release
reserves.

A procedure to re-evaluate DAH
during the season and add to TALFF on
August 1 any portion of the DAH that
will not be harvested by domestic
fishermen is included. These regulations
make pertinent data available to the
public and allow for public comment on
any such proposal from July 15-31. This
provision allows for full utilization of
the Pacific whiting resource should the
domestic whiting harvest during 1980
not be as large as expected.

(6) The OY’s for the incidental species
have been adjusted, based upon recent
evaluations. The catch of incidental
species will be reported to the nearest
0.01 mt per haul, rather than to the
nearest 0.1 mt. This requirement is
intended to provide a more accurate
measure of the incidental catch. Also, a
new daily log book system will be
implemented.

Two parties commented on the
amendment and proposed regulations.
The first statement, from the Polish
representative, included three
recommendations which were
incorporated into the final regulations.
These suggestions are discussed below:

(1) 50 CFR 611.70{f}(1)(ii) on gear
restrictions would be clarified by stating
that this restriction on mesh-size
modification applies only to the cod end
of the net. This comment is consistent
with the intent of the original statement.

(2) 50 CFR 811.70(g)(1) requires that
on-deck estimates for a haul shall be
*logged prior to the next fishing
operation.” Since the next operation
may begin shortly after the previous
haul has been dumped on deck, there
could be insufficient time to carefully
assess the catch. By changing the phrase
to “before the next haul is on deck" this
becomes a more realistic stipulation, is
consistent with our request for careful
estimation (to 0.01 mt for incidentally
caught species), and still requires that
the data be entered after each haul.

(3) 50 CFR 611.70{g)(iii) states that the
daily logbook shall be submitted to the
Regional Director within one week after
termination of the fishery. Due to
logistical problems, the request to
extend this period to three weeks has
been granted.

The second statement recommended
that since QY is defined as MSY
adjusted by economic, ecological, and
social considerations, and since the
domestic groundfish industry is
economically depressed, OY should
equal DAH. By doing so, foreign fishing
(TALFF) would be eliminated and U.S.
industry would expand (DAH would
increase).

The FCMA provides that the amount
to be allocated to the foreign fishery is
that portion of the OY which will not be
taken by the domestic industry. As the
DAH is estimated by an annual survey
of domestic industry's capacity and
intention, and is buffered by a reserve of
20 percent OY, then domestic industry
already receives highest priority with
respect to fish to be taken in the FCZ,
Any further increase in DAH would
inhibit maximum use of the resource
contrary to the FCMA.

There is no viable economic reason
for lowering OY to equal DAH in 1980,
The Washington, Oregon, California
(WOC) domestic groundfish market is
glutted and seriously depressed. There
is no indication that the WOC domestic
groundfish market situation could be
relieved by an increased supply of
whiting, for which there has been small
demand. Similarly, a reduced TALFF
does not assure a receiptive world
export market. There is no indication
that a domestic whiting fishery could
successfully compete on a wide scale in
the world market in 1980. Should the
domestic industry indicate an increased
demand for the whiting resource within
the bounds of OY, all or part of the
35,000 m.t. reserve will be made
available to the domestic harvest. The
reserve is considered adequate to allow
for any foreseeable increase in domestic
harvest in 1980. No relevant economic,
ecological or social justification was
identified for equating OY and DAH.

A second recommendation urged 100
percent observer coverage of foreign
fishing operations. This is not possible
in 1980 because of Federal funding and
hiring restrictions now in effect.

A. The Environmental Impact
Statement/Preliminary Fishery
Management Plan for the Traw! Fishery
of the Washington, Oregon, and
California region (January 1877) as
amended for the 1978 and 1979 fisheries
is amended as follows for the 1980
fishery:

Two appendices are added.

Appendix B.—Initial Determination of
Nonsignificance for the Proposed 1980
Amendment for the Foreign Trawl
Fishery off Washington, Oregon, and
California,

Appendix C.—Environmental
Assessment of an Amendment
(Amendment 3) to the Preliminary
Fishery Management Plan for the Trawl
Fisheries off Washington, Oregon, and
California. These documents are
available for public inspection at the
Northwest Regional Office (address
above).

The Assistant Administrator for
Fisheries has determined that these
regulations are not significant under
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Executive Order 12044, and that no
significant environmental impacts will
result from this action. A copy of the
environmental assessment with the
statement of non-significance is
available for review at the National
Marine Fisheries Service, Washington,
D.C., or at the Northwest Regional
Office {address above).

The Assistant Administrator also
finds that the 30-day implementation
delay required by sec. 553(c) of the

Administrative Procedure Act is
unnecessary and contrary to the public
interest because these regulations
relieve a no fishing restriction by
permitting foreign fishing in the fishery
conservation zone (FCZ) and also by
permitting foreign processing vessels to
receive fish harvested by U.S. fishermen.
Without these regulations such activities
would not be lawful under provisions of
the FCMA.,

Signed at Washington, D.C. this 18th day of
May, 1980. :

Winfred H. Meibohm,

Executive Director, National Marine
Fisheries Service.

(16 U.S.C. 1801 ef seq.)

Part 611 Foreign Fishing Regulations
are amended as follows:

§611.20 [Amended]

1. Appendix 1 to 50 CFR 611.20 is
revised to read as follows:

Optimum yield  Domestic har-  Joint venture
Species Species code Area (©Y) in vest DAH)In  (JVP)'in Reserve TALFF
meatric tons metric tons metric tons
5. North Pacific Ocean Fisheries: Washington, Oregon, and California
Trawl Fisheries:
iting, Pacific o G A 175,000 40,000 28,000 35,000 19100,000
38,400 35 1100
Mackerel, jack 55,000 1,050 3,000
Rockfishes, excluding Pacific Ocean perch 43,300 258 w738
Pacific Ocean perch 1,000 2 1062
s 13,400 61 173
Other species..... 26,100 175 9500
! JVP is a subset of DAH.
“ Aliowable incidental catch of these species is determined as a p ge of the Pacific whiting TALFF (see § 611.70(b)(1)(i)(A)).
(2) 50 CFR 611.70 is revised to read a8 species: Percentage (3) Comments must be submitted by
follows: Flound 01 June 30, or 15 days after publication,
Rocklishes, Excuding Paciic GosanParch. 0709  Whichever is later.
Subpart E—Northeast Pacific Ocean PACHIC OCE@N POICH .vvncr s 0.062 (4) The Regional Director shall
oo 0472 consider any timely comment filed in

§611.70 Washington, Oregon, and
California trawl fishery.

(a) Purpose. This subpart regulates all
foreign fishing conducted under a
Governing International Fishery
Agreement in the fishery conservation
zone seaward of Washington, Oregon,
and California.

(b) Authorized fishery.—(1) TALFFs,
reserves, and reassessment of DAH. (i)
TALFFs. The total allowable levels of
foreign fishing (TALFFs), the amounts of
fish set aside as reserves, and the initial
estimated domestic annual harvest
(DAH) are set forth in Appexdix 1 of 50
CFR § 611.20,

(ii) Reserves. (A) Apportionment of
reserves. As soon as practicable after
July 1, the Northwest Regional Director
of the National Marine Fisheries Service
(Regional Director) shall apportion all or
part of the reserves to TALFF. The
Regional Director may withhold all or
part of the Pacific whiting reserve based
on the criteria in paragraph (b)(1)(ii)(B)
of this section. Apportionment of the
reserves for other species shall be based
on the following maximum incidental
catch rates expressed as a percentage of
the Pacific whiting TALFF:

(B) Criteria. The Regional Director
may withhold all or part of the Pacific
whiting reserve if, as of June 15:

(7) All or part of the Pacific whiting
reserve will be harvested by vessels of
the United States during the rest of the
fishing year, as determined by the
following factors:

() Report of U.S. catch and effort
compared to previously projected U.S.
harvesting capacity;

(4) Projected U.S. catch and effort for
the rest of the fishing year; and

(#ii) Projected processing for the rest
of the fishing year; or

(2) The January-March 1980 Pacific
whiting larvae assessment establishes
that the total allowable catch of whiting
is less than 175,000 m.t.

(C) Public comment, (1) On or about
June 15 the Regional Director shall
publish in the Federal Register the
amount of reserves, if any, that he
proposes to apportion to the TALFFs.

(2) Comments may be submitted to the
Regional Director concerning all matters
relevant to the determinations to be
made by the Regional Director under
paragraph (b)(1)(ii)(B) of this section.
(Address: National Marine Fisheries
Service, 1700 Westlake Avenue North,
Seattle, Washington 98109.)

accordance with this section in making
the determinations specified in
paragraph (b)(1)(ii)(B) of this section.

(5) The Regional Director shall
compile, in aggregate form, the most
recent available reports on:

(#) Current and projected domestic
catch and effort;

(#7) Projected processing capabilities
and intentions; and

(#1i) Results of the Pacific whiting
larvae assessment.

This data shall be available, as they are
compiled, for public inspection during
business hours at the National Marine
Fisheries Service, Northwest Regional
Office, 1700 Westlake Avenue North,
Seattle, Washington 98109 during the
period June 15-30.

(D) Procedure. As soon as practicable
after July 1, the Regional Director shall
publish in the Federal Register:

() The amounts of reserves to be
apportioned to the TALFFs;

(2) The reasons for the determinations
regarding apportionment to TALFF of
the Pacific whiting reserve; and

(3) Responses to comments received,

(iii) Reassessment of DAH. (A)
Apportionment of excess DAH, As soon
as practicable after August 1, the
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Regional Director shall add to TALFF
that portion of the 40,000 m.t. projected
DAH of Pacific whiting that he
determines will not be harvested by U.S.
fishermen during the rest of the fishing
year, based on the factors in paragraph
(b)(2)(iii)(B) of this section. Additions to
incidental catch allowances for other
species shall be based upon the
incidental catch rates set forth in
paragraph (b)(1)(ii){A) of this section.

(B) Criteria. The Regional Director
shall consider the following factors in
making the determination in paragraph
(b)(1)(iii)(A) of this section:

(7) The domestic catch and effort for
Pacific whiting as of July 15;

(2) Projected U.S. catch and effort for
the rest of the fishing year; and

(3) Projected processing for the rest of
the fishing year.

(C) Public comment. (1) On or about
July 15, the Regional Director shall
publish in the Federal Register the
amount of Pacific whiting DAH that he
proposes to add to TALFF:

(2) Comments may be submitted to the
Regional Director concerning all matters
relevant to the determinations to be
made by the Regional Director under
paragraph (b)(1)(iii)(B) of this section
(Address: National Marine Fisheries
Service, 1700 Westlake Avenue North,
Seattle, Washington 88109).

(3) Comments must be submitted by
July 31.

(4) The Regional Director shall
consider any timely comment filed in
accordance with this section in making
the determinations specified in
paragraph (b)(1)(iii)(B) of this section.

(5) The Regional Director shall
compile, in aggregate form, the most
recent available reports on:

(i) Current and projected domestic
catch and effort; and

(#7) Projected processing capabilities
and intentions. This data shall be
available, as they are compiled, for
public inspection during business hours
at the National Marine Fisheries
Service, Northwest Regional Office, 1700
Westlake Avenue North, Seattle,
Washington, during the period July 15-
31.

(D) Procedure. As soon as practicable
after August 1, the Regional Director
shall publish in the Federal Register:

(7) The amount of Pacific whiting
DAH to be added to the TALFF;

(2) The reasons for the determinations
regarding apportionment to TALFF of
Pacific Whiting DAH; and

(3) Responses to comments received.

(2) Fishing permitted. The catching
and retention of any species for which a
nation has an allocation is permitted,
provided that:

(i) The vessels of that nation have not
canght:

{A) The allocation of that nation for
Pacific whiting; or

(B) The maximum allowable
incidental catch of that nation for any
species or species group [e.g., “other
species’'). When vessels of a foreign
nation have caught a-maximum
allowable incidental catch, all further
fishing (as defined in § 611.2(r)(1)) by
vessels of that nation must cease, except
as otherwise authorized by permit, even
if the Pacific whiting allocation has not
been reached. Therefore, it is essential
that a foreign nation plan its fishing
strategy to ensure that the reaching of
an incidental catch limit does not close
its Pacific whiting fishery:

(ii) A directed ?ishery is not conducted
for species or species groups ather than
Pacific whiting; or

(iii} The fishery has not been closed
for other reasons under § 611.15.

(c) Open season, Foreign fishing
authorized under this subpart may begin
at 0700 G.M.T. on June 1 and will
terminate not later than 0800 G.M.T. on
November 1, except as specified
otherwise in a permit.

{d) Open areas. Except as prohibited
in paragraph (c) of this section, foreign
fishing under this Subpart is permitted
beyond the twelve nautical miles from
the baseline used to measure the U.S.
territorial sea between 39°00° N. latitude
and 47°30° N. latitude, and as otherwise
specifically authorized by permit.

(e) Closed areas. Fishing by foreign
vessels except as otherwise specifically
authorized by permit is prohibited in the
following areas:

(1) “Columbia River Recreational
Fishery Sanctuary”—that area between
46°00" N. latitude and 47°00° N. latitude
and east of a line connecting the
following coordinates in the order listed:
46°00' N. lat., 124°55" W. long.: 46°20° N.
lat., 124°40° W. long.; and 47°00" N. lat.,
125°20' W. long.

(2) “Klamath River Pot Sanctuary™— |
that area between 41°20" N. latitude and
41°37° N. latitude and east of a line
connecting the following coordinates in
the order listed: 41°20° N. lat., 124°32" W.
long.; and 41°37° N. lat., 124°34" W. long.

(f) Gear restrictions. (1) No foreign
vessel may use any gear other than a
pelagic trawl with a minimum mesh size
of 100 mm, stretched inside measure
when wet after use. No liners are
permitted in the cod end of the trawl

(2) Except as specifically authorized
in writing by the Regional Director, no
foreign fishing vessel may:

(i) Attach any device to pelagic fishing
gear or use any other means that would,
in effect, make it possible to fish on the
bottom; or

(ii) Use any device or method which
would have the effect of reducing mesh
size in the cod end. ;

(g) Statistical reporting.—{1) Daily
fishing log. The basis for all reports
shall be a daily fishing log. This logbook
shall be supplied by NMFS prior to entry
into the fishery. Daily catch data shall
be recorded in duplicate. On-deck
estimates of catch shall be made for
each haul, and logged before the next
haul is on deck. Each haul estimate may
be adjusted, if necessary, with
processed catch information within 24
hours, provided that such adjustments
accurately reflect the relative sizes of
the individual hauls landed that day and
the total catch for the day. The following
information must be included in the log:

(i) Date.

(i) Times of commencement and
completion of each set.

(iii) Vessel's positions in degrees and
minutes of latitude and longitude at the
time of commencement and completion
of each set.

(iv) Bottom depth, averaged over
length of tow.

(v) Depth of gear during tow.

{wvi) Catch to the nearest tenth of a
metric ton (0.1 m.t.) of Pacific whiting in
each haul.

(vii) Catch to the nearest hundredth of
a metric ton (0.01 m.t.) of the following
species ireach haul:

(A) Jack mackerel.

(B) Pacific Ocean perch.

{C) Rockfishes (excluding Pacific
Ocean perch).

(D) Sablefish.

(E) Flounders.

(F) Other species.

(viii) Catch, in numbers of fish, of the
following prohibited species:

(A) Pacific halibut.

(B) Salmon.

{2) In addition to requirements of
§ 611.9, the owner or primary operator of
each foreign fishing vessel shall be
responsible for maintaining catch and
effort statistics and shall submit reports
as follows to the Regional Director,
Northwest Region (address: National
Marine Fisheries Service, 1700 Westlake
Avenue North, Seattle, Washington
98109).

(i) Daily report. From the time the
NMFS estimates that 90 percent of a
nation's allocation of any species
{directed or incidental) has been
reached, and so notifies the designated
representative of that nation, the
information required under § 611.9(e)
(Weekly Catch Report) shall be
submitted on a daily basis and must
reach the Regional Director no later than
three days after the reported fishing day.

(ii) Annual report. Each nation whose
fishing vessels operate in the fishery
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shall report annual catch and effort
statistics by May 30 of the following
year in tabular form as follows:

(A) Effort in hours trawled, by vessel-
class, by gear-type, by month, by %2°
latitute by 1° longitude statistical areas.

(B) Catch by vessel-class, by gear-
type, by month, by %° latitude by 1°
longitude statistical areas:

(7) To the nearest tenth of a metric ton
(0.1 m.t.) for the following species or
species groups: Pacific whiting, jack
mackerel, Pacific Ocean perch,
rockfishes (excluding Pacific Ocean
perch), sablefish and flounders; and

(2) In numbers of fish for Pacific
halibut and salmon.

(iii) Daily logbook. The logbook shall
be available for inspection by the NMFS
or U.S. Coast Guard personnel who at
any time may remove the original copy.
All original entries in the daily logbook
(excluding those removed by the NMFS
or U.S. Coast Guard personnel) shall be
submitted to the Regional Director
within three weeks after termination of
a fishery. Duplicate copies shall be
retained on the foreign vessel.

(iv) Report of fish on board when
entering fishery. Before operating in this
fishery, each foreign vessel with fish on
board shall report to the Regional
Director the species and amounts of fish
on board which were harvested in any
other fishery. Any fish on board not so
reported will be presumed to have been
harvested in this fishery. Such reports
shall be submitted in accordance with
the procedures specified in § 611.4(b).

§611.9 [Amended]

3. 50 CFR 611.9 (Appendix I, Pacific
Ocean Fishes) is amended by changing
the common English name for
Merluccius productus (code 704) from
Pacific hake to Pacific whiting.

FR Doc. 80-15607 Filed 5-20-80; 8:45 am]
BILLING CODE 3510-22-M




34008

Proposed Rules

Federal Register
Vol. 45, No. 100

Wednesday, May 21, 1980

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY
Economic Re'gulatory Administration
10 CFR Part 211

[Docket No. ERA-R-80-02]

Amendments to Crude Oil Supplier/
Purchaser Rule

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of address change.

SUMMARY: On April 28, 1980, ERA issued
an Notice of Proposed Rulemaking
regarding amendments to the Crude oil
supplier/purchaser rule (45 FR 29770,
May 5, 1980). The address for requests
to speak at the San Francisco Hearing
was incorrectly listed in that notice. The
correct address for such requests is
listed below.

ADDRESS: Send requests to speak at

Hearing to: Terry Osborn (External

Affairs), Department of Energy, 333

Market Street, San Francisco, California

94105, (415) 764-7027,

FOR FURTHER INFORMATION CONTACT:

Robert C. Gillette (Hearing Procedures),
Economic Regulatory Administration,
Room 2222-A, 2000 M Street, N.W.,
Washington, D.C. 20461, (202) 653~
3757.

Terry Osborn (External Affairs),
Department of Energy, 333 Market
Street, San Francisco, California
94105, (415) 764-7027.

Issued in Washington, D.C., May 12, 1980.
F. Scott Bush,
Assistant Administrator, Regulations and
Emergency Planning, Economic Regulatory
Administration.
[FR Doc. 80-15551 Filed 5-20-80; 8:45 am]

BILLING CODE 6450-01-M

10 CFR Part 474
[Docket No. CAS-RM-80-202]

Electric and Hybrid Vehicle Research,
Development, and Demonstration
Program; Equivalent Petroleum-Based
Fuel Economy Calculation; Notice of
Proposed Rulemaking and Public
Hearing

AGENCY: Department of Energy.
ACTION: Proposed rule.

sumMARY: The Department of Energy

(DOE) is proposing procedures to be

used in calculating the equivalent

petroleum-based fuel economy value of
electric vehicles which DOE is required

to develop pursuant to section 503{a)(3)

of the Motor Vehicle Information and

Cost Savings Act, as added by Section

18 of the Chrysler Corporation Loan

Guarantee Act of 1979. The equivalent

petroleum-based fuel economy value is

intended to be used in calculating
corporate average fuel economy
pursuant to regulations prescribed by
the Environmental Protection Agency.

DATES: Written comments must be

received by 4:30 p.m. e.d.t. on or before

July 21, 1980. The public hearing will be

held on June 10, 1980, at 9:00 a.m. e.d.t.

Requests to speak at the hearing must

be received by 4:30 p.m. e.d.t. on May 27,

1980, and speakers will be notified by

May 30, 1980.

ADDRESSES: Send written comments,

requests to speak, and copies of

speaker's statement to Carol Snipes,

Office of Conservation and Solar

Energy, Mail Stop 6B025, Department of

Energy, 1000 Independence Avenue,

S.W., Washington, D.C. 20585. The

public hearing will be held in Room

2105, 2000 M Street, N.W., Washington,

D.C.

FOR FURTHER INFORMATION CONTACT:

Robert S. Kirk, Electric and Hybrid
Vehicles Division, Mail Stop §H—044,
Department of Energy, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 252~
8032,

Pamela Pelcovits, Office of the General
Counsel, Mail Stop 1E—254,
Department of Energy, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 252~
9516.

Carol Snipes, Office of Dockets and
Hearings, Mail Stop 6B025,
Department of Energy, 1000

Independence Avenue, S.W.
Washington, D.C. 20585, (202) 252~
9319.

SUPPLEMENTARY INFORMATION:

L. Background

II. Development of the Proposed Rule

I11. Discussion of the Proposed Rule

IV. Opportunities for Public Comment

V. Other Matters

1. Background

In an effort to conserve energy
through improvements in the energy
efficiency of motor vehicles, Congress,
in 1975, passed the Energy Policy and
Conservation Act (EPCA), Public Law
94-163. Title Il of EPCA amended the
Motor Vehicle Information and Cost
Savings Act (15 USC 1901 et seq.) (the
Motor Vehicle Act) by mandating fuel
economy standards for automobiles
produced in, or imported into, the United
States. This legislation, as amended,
requires that every manufacturer or
importer meet a specified corporate
average fuel economy (CAFE) standard
for the fleet of vehicles which the
manufacturer produces or imports in any
model year. Administrative
responsibilities for the CAFE program
are assigned to the Department of
Transportation and the Envitonmental
Protection Agency (EPA) under the
Motor Vehicle Act. The Secretary of
Transportation is responsible for
prescribing the CAFE standard through
model year 1984 (the CAFE standard for
model year 1985 and subsequent model
years is prescribed in the Motor Vehicle
Act) and enforcing the penalties for
failure to meet these standards. The
Administrator of EPA is responsible for
calculating a manufacturer’'s CAFE
value.

Because electric vehicles do not
consume fuel (as defined in section
501(5) of the Motor Vehicle Act) for
propulsive power, they are not included
in the Motor Vehicle Act) for propulsive
power, they are not included in the
Motor Vehicle Act definition of the
automobile and, accordingly, are not
included in the calculation of &
manufacturer's CAFE value.

On January 7, 1980, the President
signed the Chrysler Corporation Loan
Guarantee Act of 1979 (Pub. L. 96-185)
(the Act). Section 18 of the Act amended
section 13(c) of the Electric and Hybrid
Vehicle Research, Development and
Demonstration Act of 1976 (Pub. L. 94—
413) (the EHV Act) and directed the
Setretary of Energy, in consultation with
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the Secretary of Transportation and the
Administrator of EPA, to conduct a 7-
year evaluation program of the inclusion
of electric vehicles in the calculation of
average fuel economy to determine the
value and implications of such inclusion
as an incentive for the early initiation of
industrial engineering development and
initial commercialization of electric
vehicles in the United States. The
evaluation program is to be conducted
in parallel with DOE's existing electric
vehicle research, development, and
demonstration activities under the EHV
Act. :

Section 13(c) of the EHV Act directs
the Administrator of EPA to implement
the evaluation program by amending
EPA regulations to include electric
vehicles in calculating a manufacturer’s
CAFE value. Specific EPA regulations
that relate to this statutory requirement
are set forth at Title 40, Code of Federal
Regulations, Part 86—Control of Air
Pollution From New Motor Vehicles and
New Motor Vehicle Engines, and Part
600—Fuel Economy of Motor Vehicles.

Section 18 of the Act also amends
section 503(a) of the Motor Vehicle Act
and directs the Secretary of Energy to
determine equivalent petroleum-based
fuel economy values for various classes
of electric vehicles. The intent of this
legislation is to provide an incentive for
vehicle manufacturers to produce
electric vehicles by including the
expected high equivalent fuel economy
of these vehicles in the CAFE
calculation and thereby to accelerate
the early commercialization of electric
vehicles. Pursuant to the requirements of
section 503(a)(3) of the Motor Vehicle
Act, DOE is proposing regulations that
provide a method of calculating
equivalent petroleum-based fuel
economy values (in units of miles per
gallon) for electric vehicles. As provided
by section 18 of the Act, DOE is required
to promulgate final regulations no later
than 6 months after the proposal.

This rule represents DOE's initial
effort in the 7-year evaluation program
on the value of the inclusion of electric
vehicles in the CAFE calculation as an
incentive to their commercial
production. Pursuant to section
503(a)(3)(C) of the Motor Vehicle Act,
DOE will review the final rule annually
and will propose changes as necessary.
As mandated in section 13(c)(4) of the
EHV Act, a report of the progress of this
evaluation program will be issued each
year as part of the DOE Electric and
Hybrid Vehicle Program Annual Report
to Congress, pursuant to section 14 of
the EHV Act. This report will discuss
the success of the program in providing
an incentive to the production and

commercialization of electric vehicles.
Included in this report will be
quantitative information on electric
vehicle production and an assessment of
the effect of the program on use of
petroleum and other forms of energy. A
final report and recommendation on the
permanent inclusion of electric vehicles
in the CAFE calculations will be
provided to Congress in 1987, as
required by section 13(c)(4) of the EHV
Act,

11, Development of the Proposed Rule

A. Requirements of the Motor Vehicle
Act

Section 503(a)(3) of the Motor Vehicle
Act requires DOE to determine the
equivalent petroleum-based fuel
economy values for various classes of
electric vehicles taking into account the
following parameters:

(i) the approximate electric energy
efficiency of the vehicles considering the
vehicle type, mission, and weight;

(ii) the national average electricity
generation and transmission efficiencies;

(iif) the need of the Nation to conserve all
forms of energy, and the relative scarcity and
value to the Nation of all fuel used to
generate electricity; and

(iv) the specific driving patterns of electric
vehicles as compared with those of
petroleum-fueled vehicles.

DOE is proposing as Part 474 of
Chapter II of Title 10 of the Code of
Federal Regulations procedures for
calculating the equivalent petroleum-
based fuel economy of electric vehicles.
The use of these procedures will provide
fuel economy values for the various
kinds of electric vehicles which
manufacturers may produce. As
discussed in section III below, this
calculation involves converting the
actual electrical energy consumption of
an electric vehicle (kilowatt-hours per
mile) to miles per gallon and adjusting
that figure to account for factors ii
through iv, above.

B. Coordination With EPA Regulations

In coordinating the development of
the evaluation program, as required by
section 13(c)(1) of the EHV Act, DOE
and EPA clarified the function of each
agency. Accordingly, DOE is proposing
regulations which provide a method to
calculate the equivalent petroleum-
based fuel economy value of an electric
vehicle. The actual inclusion of electric
vehicles in the calculation of a
manufacturer's CAFE value will result
from the amendments to EPA
regulations, including the appropriate -
cross reference to DOE regulations. EPA
will be promulgating amendments as an
“Interim Final Rule" in the near future.

C. Public Access to Information

To assist the public in commenting on
this proposed rulemaking, copies of the
following sources of information used in
developing Part 474 are available in
Docket No. CAS-RM-80-202 for public
inspection and copying in the DOE
Reading Room, Room 5B-180, Forrestal
Building, 1000 Independence Avenue,
S.W., Washington, D.C., between the
hours of 8:00 a.m. and 4:30 p.m., Monday
through Friday. Copies of “Electric
Vehicles and the Corporate Average
Fuel Economy,” (technical support
paper) can be obtained by writing to Dr.
Robert S. Kirk at the address listed in
the "For Further Information™ section,
above.

“Electric Vehicles and the Corporate
Average Fuel Economy,” Aerospace
Corporation (Aerospace Report No.
ATR-80(7766)1).

“Electric Vehicle Test Procedure—
SAE J227a," Society of Automotive
Eningeers, February 1976.

“Inclusion of Electric and Hybrid
Vehicles in Corporate Average Fuel
Economy Standards—Environmental
Assessment,” C, Saricks, M. K. Singh,
and M. |. Bernard, Argonne National
Laboratory, April 15, 1980.

“Code of Federal Regulations—Title
40,” Parts 86 and 600, Office of the
Federal Register, July 1, 1979.

“Role of Electric Vehicles in U.S.
Transportation,” Hearing before a
Subcommittee of the Committee on
Appropriations, United States Senate,
96th Congress, First Session, 1979.

“Electric and Hybrid Vehicle
Research, Development, and
Demonstration Program; Performance
Standards for Demonstrations,” 10 CFR
Part 475.

“EHV Program Environmental
Assessment,” First Review Draft,
Argonne National Laboratory,
December 18, 1979.

The technical support paper is the
basic support document for the
development of DOE’s calculation
procedure discussed in section III,
below. The discussion of the proposed
rule which follows contains a basis for
understanding how the steps in this
procedure were developed. Further
detailed discussion and information are
provided in the technical support paper.

III. Discussion of the Proposed Rule

The following paragraphs discuss the
operation of each section of the
proposed regulations.

A. Purpose and Scope

Section 474.1 states that Part 474
contains the procedures to be used for
calculating the equivalent petroleum-




34010

Federal Register / Vol. 45, No. 100 / Wednesday, May 21, 1980 / Proposed Rules

based fuel economy of electric vehicles.
It'is intended that values obtained from
these procedures will be used in the
calculation of the CAFE value of a
vehicle manufacfurer under EPA
procedures at 40 CFR Part 600, Fuel
Economy of Motor Vehicles.

B. Definitions

Section 474.2 contains the definitions
necessary for the operation of Part 474.
Several of the terms, such as “stop-and-
go electrical efficiency value and
“energy equivalent fuel economy value,”
refer to separate steps in calculating the
equivalent petroleum-based fuel
economy value of an electric vehicle.
The meaning of the term “petroleum
equivalent factor" is discussed in more
detail below,

DOE is proposing a definition of an
electric vehicle in section 474.2. While
hybrid vehicles (which can use either
petroleum, electricity, or a combination
of both for propulsive power) are
included in the definition of “electric
vehicle” for purposes of the evaluation
program under section 18 of the Act, the
statutory definition has been modified to
exclude hybrid vehicles from the
proposed definition of electric vehicle
for Part 474. DOE has determined that
this exclusion is necessitated at this
time by the absence of a suitable test
procedure to measure the energy
consumption of hybrid vehicles, The
wide range of heat engine/electric motor
combinations in a hybrid vehicle, which
can vary with the state of charge of the
energy storage system, makes
development of such test procedures
very complex. DOE is currently involved
in the development of such a test
procedure and would proposed any
procedure for public comment before
including hybrid vehicles within the
scope of Part 474. DOE has coordinated
this determination and the proposed
definition of “electric vehicle" with EPA.

DOE is proposing a definition of
“model year” for purposes of choosing
the appropriate petroleum equivalency
factor in the calculation of equivalent
petroleum-based fuel economy under
8§ 474.4. This definition is compatible
with EPA’s definition of “model year,"
as set forth at 40 CFR 600.002(a)(6)-79.

DOE is interested in comments on the
clarity and completeness of § 474.2 and
is particularly interested in any
comments on the proposed exclusion of
hybrid vehicles.

C. Test Procedures

Based on the Society of Automotive
Engineers (SAE) Electric'Vehicle Test
Procedure [227a (contained in Docket
No.'CAS-RM-80-202), DOE is proposing
in § 474.3 the teat procedure that shall

be used in determining equivalent
petroleum-based fuel economy. This-test
procedure is widely used throughout the
electric vehicle community, and it is
used for the vheicle performance
aspects of the DOE Performance
Standards for Demonstration (10 CFR
Part 475) for electric vehicles purchased
or leased for the DOE EHV
Demonstration Project under the EHV
Act.

The SAE Test Procedure [227a
includes procedures for eight different
tests. The test procedures provision in
this proposed rule includes tests for (1)
range at steady speed; (2) vehicle range
when operated in a selected driving
pattern; and (3) vehicle energy economy.

These test procedures, rather than the
widely EPA test procedures (found in 40
CFR Part 86 and 600), are proposed to be
used because of the fundamental
differences between battery-powered
and gasoline-powered vehicles. For
electric vehicles, performance and fuel
economy are dependent on the state of
charge of the battery, and performance
and efficiency measurements are made
over the range of the battery state of
charge. These measurements start with
the battery completely charged and
continue until it is either discharged to a
point where the vehicle can no longer
meet the test cycle requirements or is at
the discharge limit set by the battery
manufacturer. Measurements thus
derived give results averaged over all
battery states of charge. The SAE ]227a
test procedure, with its shorter,
repetitive test cycle, results in finer
measurable increments of energy
consumption compared with the longer
and more varied test cycle in the EPA
procedure. While the EPA cycle is more
representative of actual driving
conditions for a gasoline-powered
vehicle, the finer measurable increments
in the SAE test procedure make it more
applicable for electric vehicles.’

Under the EPA regulations, the fuel
economies of gasoline- and diesel-
powered vehicles are measured on fwo
driving schedules, or eycles, simulating
the average use of such vehicles. The
EPA highway driving cycle simulates
intercity use; the EPA urban cycle
simulates patterns in the urban setting.
Because DOE believes the limited range
of near-term electric vehicles makes
them inappropriate for intercity use, the
proposed rule does not include intercity
use in its test procedures. Section 474.3
requires the use of the SAE test
procedure driving patterns in & manner
which closely duplicates the EPA urban
driving cycle. The EPA urban driving
cycle is primarily a series of
accelerations from rest to 20 to 40 miles
per hour, followed by short cruises at

speed, and ended by a coasting/braking
deceleration. The SAE Schedule C
driving pattern, cited in § 474.3, is an
acceleration from rest to 30 miles per
hour in 18 seconds, followed by a 20-
second cruise, and ended with a 17-
second coasting/braking decleration.
This very closely duplicates the stop-
and-go portion of the EPA urban driving
cycle.

The EPA urban driving cycle also
includes a brief stretch of freeway
driving which:is characterized by a 54-
mph cruise. Section 474.3(c) provides for
a 54-mph steady speed measurement to
duplicate this portion of the EPA cycle.

The freeway driving segment of the
EPA urban driving cycle is 9.26 percent
of the total urban cycle. Accordingly, in
the calculation of the equivalent
petroleum-based fuel economy value
under § 474.4(b) of the proposed rule, the
Schedule C stop-and-go test is weighted
90.74 percent, and the 54-mph steady
speed test is weighted 9.26 percent,

D. Calculation Procedures

Section 474.4 describes the steps
necessary to calculate the equivalent
petroleum-based fuel economy of an
electric vehicle. The rule itself specifies
a series of arithmetic steps. Each of
these steps represents DOE's
determination on the appropriate
consideration of the parametes which
Congress directed DOE to take account
of in determining equivalent petroleum-
based fuel economy.

The mathematical form of the
equation described in the proposed rule
is as follows:

FE=FE..X PEF

where FE is the equivalent petroleum-
based fuel economy, FE is the energy
equivalent fuel economy value (miles
per gallon), and PEF is the petroleum
equivalency factor. PEF is a single factor
incorporating the parameters ii-iv
specified by Congress in the Act, as sel
forth in section ILA, above.

Section 474.4(d) provides that the
equivalent petroleum-based fuel
economy value is calculated by
multiplying the energy equivalent fuel
economy value by the petroleum
equivalency factor. Each of these terms
is discussed in further detail below.

(1) Energy Equivalent Fuel Economy
(FEx)

Section 503(a)(3)(A)(i) of the Motor
Vehicle Act requires DOE to take
account of “the approximate electrical
energy efficiency of the vehicles
considering the vehicle type, mission
and weight.” This requirement is met in
section 474.4(a) by calculating the
energy equivalent fuel economy value,
according to the following formula:
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R e e
Nz ey
wher:e; C=

125,071 Bru/gallon
3412 Btu/kVWh

36,6562 k\Wh/gallon
Vabui=

These two terms are discussed below.

(a) Measured Electrical Efficiency of
the Vehicle, Section 474.4(a) and (b) call
for the calculation of the electrical
efficiency value of the vehicle by use of
the procedure described in Section II
above, Vehicle type and weight are
accounted for in the energy consumption
measurement provided in this test
procedure. Vehicle mission is accounted
for in the stop-and-ge and steady speed
driving patterns and their relative
weighting. =~

{(b) Energy Content of Gasoline. The
SAE test procedure discussed above
measures the electrical efficiency of the
vehicle in units of kilowatt-hours per
mile. This factor, as applied in section
474.4(c), converts the electrical
efficiency into an energy equivalent fuel
economy value in units of miles per
gallon, The conversion factors used
(125,071 Btu/gallon and 3412 Btu/kWh)
are the standard thermal conversion
factors, DOE is interested in comments
on the use of these conversion factors,

(2) Petroleum Equivalenicy Factor

While the determination of the energy
efficiency of an electric vehicle is a
siraightforward task based on physical
testing, the measurement of the
remaining parameters listed in section

electricity generated

energy content of gasoline

measured electrical efficiency of the vehicle (kW h/mile)

503(a)(3)(A) of the Motor Vehicle Act is
less subject to precise quantification. A
general discussion of DOE's
consideration of these parameters
follows, and a more detailed discussion
is provided in the technical support
paper.

To simplify the calculation of the
equivalent petroléum-based fuel
economy, all the terms described below
have been combined in section 474.4(d)
into a single term called the petroleum
equivalency factor. This factor will be
determined for each model year covered
by the program.

At this time, DOE is not proposing
values for the petroleum equivalency
factor (section d below). For purposes of
public comment on this proposed
rulemaking, sample figures for the
petroleum equivalency factor are set
forth in Table L.

Pursuant to section 503{a)(3)(C) of the
Motor Vehicle Act, the Secretary of
Energy will review values prescribed in
Part 474 on an annual basis and will
propose revisions, if necessary. On this
basis, the petroleum equivalency factor
may be revised, if it is determined that
the values comprising this factor change
siginificantly.

The petroleum equivalency factor is
determined as follows:

E
DPF x Ty x AF x—otal

‘1\'i

averaps national electrical transmission efficiency

from all fuel

input energy of fuel used to generate electricity from

PEF &
where: PPF = driving pattern factor
n, =
AF = accessory factor
Etotal = total amount of
sources for the model year (quads)
=
fuel source i (quads)
V; =

relative value factor of fue! i

Table 1.—Sample Petroleum Equivalency Faclor
Calculati o

Tdtal Sum ol Sample
Driving  trical elactic weighted pétro-
pattern  trans-  soty  energy primary - leum

Year factor mission faclor gener- . energy equiv-

Elec-

{(OPF) effici-  (AF) ated soutce alency

ency (quads) *(quads) ' factor '

{as) ([ o A
1981°.... 08479 09141 09000 76732 S 1016 17257
1882.... 8488 8141 B000 80371 32648 17186
19683.... B482 9141 G000 B4011 34316 1.7104
1884..... 8489 = 95141 8000 87650 35861 1.7090
1985.... 8505 .9141 0000 91289 37479 17043
1986.,.. 8511 9341 5000 94828 388919 17122
1987 ... 8517 8141 .80D0 B8.8587 4.0170 1.7183

! Sample figures.

Each of these factors is described in
further detail below.

(a) Driving Pattern Factor. Section
503(c)(A)(iv) of the Motor Vehicle Act
requires that DOE take into account “the
specific driving patterns of electric
vehicles as compared with those of
petroleum-fueled vehicles.”” As
discussed above, DOE believes that
near-term electric vehicles cannot
completely replace petroleum-fueled
vehicles and, accordingly DOE
developed the driving pattern factor to
reflect this limitation. Conceptually, the
driving pattern factor is the ratio of
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annual vehicle miles travelled for an
electric vehicle to that of a petroleum-
fueled vehicle. The petroleum-fueled
vehicle has a greater number of vehicle
miles travelled annually than the
electric vehicle due to the limited range
restriction of electric vehicles. This
limitation produces a negative effect on
equivalent petroleum-based fuel
economy. Table Il gives the driving «
pattern factor over the 7-year period of
the evaluation program (reference
Docket No. CAS-RM-80-202).

(b) Electric Transmission Efficiency.
Section 503(c)(3)(A)(ii) of the Motor
Vehicle Act requires that DOE take
account of “the national average
electrical generation and transmission
efficiencies.” Since energy is lost in
transmitting electricity, this factor has a
negative effect on equivalent petroleum
based fuel economy. The national
average electrical transmission
efficiency currently is 0.9141 (source:
“Electric Vehicles and the Corporate
Average Fuel Economy,” contained in
the Docket) and is not projected to
change significantly during the 7-year
period of the Act. Therefore, an
electrical transmission efficiency factor
of 0.9141 is included in the equation.

Table N.—Dnving Pattem Factors
Miles per year Driving
Yoar P
VMT (EV's) VMT (ICE's) factors
8,320 8812 0.8479
8,430 9,934
8,540 10,056 8492
8,650 10,178 8499
8,760 10,300 8505
8,870 10,422 8511
8,880 10,544 8517

review mm"nm Laboratory, Dec. 18, 1979, i

(c) Accessory Factor. While section
503(a)(3) of the Motor Vehicle Act does
not specifically identify petroleum-
powered accessories as a parameter in
calculating equivalent petroleum-based
fuel economy, petroleum-powered
accessories on an electric vehicle can
consume significant amounts of
petroleum fuel. Sections 503(a)(3)(A) (iii)
and (iv) direct DOE to include “the need
* * *to conserve all forms of energy”
and “specific driving patterns of electric
vehicles as compared with those of
petroleum-fueled vehicles" in equivalent
petroleum-based fuel economy.
Accordingly, DOE is proposing to
include the fuel consumption of
petroleum-powered accessories in
equivalent petroleum-based fuel
economy celculations.

DOE is aware that electric vehicles
can be equipped with electrically
powered accessories. However, DOE is
not proposing to include these
accessories in equivalent petroleum-
based fuel economy, due to the minor
effect of electrically-powered
accessories when converted to
equivalent petroleum consumption. DOE
is interested in comments on these
determinations.

DOE recognizes the most accurate
method for including petroleum-powered
accessories in the equivalent petroleum-
based fuel economy calciilation would
be through the actual testing of the
petroleum consumption of accessories.
However, there are currently no such
test procedures, and DOE is proposing
to include a constant in the petroleum
equivalency factor to represent the
estimated use of petroleum-powered
accessories. DOE, in coordination with
EPA, will be developing test procedures
to measure the petroleum consumption
of accessories and will propose any
relevant test procedures for public
comment before amending Section 474.

DOE is proposing at this time to
include a constant for only heater/
defrosters. This is based on the fact that
defrosters are the one petroleum-
powered accessory with which all
electric vehicles must be equipped,
pursuant to Federal Motor Vehicle
Safety Standards. Because electrically
powered defrosters have a significant
effect on the range of electric vehicles,
most electric vehicles are equipped with
petroleum-powered defrosters.

‘Defrosters are generally combined with

heaters in one system.

The fuel consumption of a petroleum-
powered heater/defroster for a
typically-sized electric vehicle is about
0.01 gallon/mile. Assuming a usage
factor of 10 percent and typical
equivalent petroleum-based fuel
economy values for electric vehicles of
100 to 200 mpg, the accessory fuel
consumption reduces the fuel economy
values by 9 to 17 percent. DOE is
proposing an accessory factor of 0.900.
This value of 0.900 represents DOE's
best estimate of the combination of
vehicle fuel economy and accessory fuel
consumption for near-term electric
vehicles. DOE is interested in comments
on the Accessory Factor.

(d) Electricity Generation Efficiency
and Relative Value Factor, The last
term in the proposed formula for the
petroleum equivalency factor takes
account of the remaining parameters

listed in the Motor Vehicle Act: the
national average electricity generation
efficiency and the relative scarcity and
value to the Nation of all fuel used to
generate electricity. The term is the ratio
of total electricity generation to input
energy, weighted by a relative value
factor. The derivation of values for this
term, and, therefore, for the petroleum

. equivalency factor depends on the

availability of data for (1) total
electricity generation, {2) energy sources
used in electricity generation, and (3)
prices for such sources, as well as for
automotive gasoline, DOE is not
including values in section 474.4(d) for
the petroleum equivalency factor in the
proposal issued today until publication
of the 1978 Annual Report to Congress
of DOE's Energy Information
Administration (EIA), scheduled for June
1980. At that time, DOE will propose for
comment values for model years 1981
through 1987, along with relevant source
data and support documentation.
Accordingly, the final rule, which is
required to be promulgated in November
1980, will be based upon both today's
and the subsequent proposal.

Section 503(a)(3)(A)(ii) of the Motor
Vehicle Act requires DOE to take into
account average electricity generation
efficiency. Electricity generation
efficiency is defined as the total output
of the electricity generated in the United
States divided by the sum of the energy
inputs for each energy source used to
generate electricity. DOE intends to
include fuels (i.e., coal, petroleum,
natural gas, nuclear and hydroelectric
power) that constitute 1 percent or
greater of total electricity production in
this calculation. Table Il gives sample
fuel inputs and total electricity
generation for purposes of allowing
public comment on the operation of the
petroleum equivalency factor. These
sample figures do not have any
relationship to the actual values that
DOE will propose, as discussed above.

Section 503(a)(3)(A)(iii) of the Motor
Vehicle Act also requires in part that
“the relative scarcity and value to the
Nation of all fuel used to generate
electricity” be taken into account, The
petroleum equivalency factor
accomplishes this by multiplying each of
the individual fuel energy input terms
used in calculating electricity generation
efficiency by a relative value factor. The
relative value factor proposed today
consists of the ratio of the average price
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of the individual fuel used to generate Table IV.—Sample Projections for Relative Value

electricity to the average price of ERT
gasoline until DOE promulgates its
projections of marginal prices for future ‘m@ e
years. Yeear and fuel (doliars value
DOE believes that marginal prices o N g
rather than average prices should be
used in computing the reldtive value e
factor, because marginal prices would P
better reflect the true value of energy 2,05 1996
5 a < 137 1334
savings to the Nation as called for in the 54 0526
Act. DOE is currently developing 00 0000
marginal price projections and estimates e P e
of the premium value of energy savings 5.03 4679
X = 225 2093
above such marginal prices. DOE then 145 1349
plans to provide the public an adequate ﬁ 0512
opportunity to participate because of the e
significant effect such price forecasts 11.24 i
3 540 4804
will have on a number of DOE programs, 544 2171
including the evaluation program. 154 -&%g
Table W.—Sample Projections for Electric Energy 00 0000
Generation (Quads) Y bl
5.76 4915
. 264 2253
Primary energy source consumed Total 1.62 1382
Year elec- 57 0486
Fuel Natural Coal Nuclear Hydro- tricity 00 10000
oll gas electric  gener-
ated 12y PRBS R Sl >
6.13 5020
1981... 1300 2747 13318 9530 3256 7.6732 & o
1962... 1277 2795 13899 4.050 3.299 8.0371 A ot
1963..... 1254 2844 14486 4561 3.343 84011 00 0000
1984..... 1231 2892 15072 5072 3.386 B.7650
1985... 1208 2041 15659 5583 3.429 9.1289 1240 ...
1966... 1.185 2980 16.246 6004 3472 9.4528 6.30
1987.... 1162 3038 16832 6605 3515 98567 fgg
60
Table IV provides sample values for 00
average prices and the relative value V250 oo
factor for purposes of allowing public 1 21::
comment on the operation of the 1.75 1390
petroleum equivalency factor. These & 0492

sample values do not have any
relationship to the actual values which
DOE will propose, as discussed above.

IV. Opportunities for Public Comment
A. Written Comments

Interested persons are invited to
participate in this fulemaking by
submitting data, views, or arguments
with respect to the proposed regulations.
Comments should be submitted to the
address indicated in the address section
of this preamble and should be
identified on the outside of the envelope
and on documents submitted to DOE
with the designation "Inclusion of
Electric Vehicles in CAFE Calculation—
Proposed Regulations." (Docket No.
CAS-RM-80-202) Fifteen copies should
be submitted. All comments received
will be available for public inspection in
. the DOE Reading Room, Room 5B-180,

7. Petroleum-powered accessory test  Forrestal Building, 1000 Independence
procedures. Avenue, S.W., Washington, D.C.,

8. Annual usage of petroleum-powered between the hours of 8:00 a.m. and 4:30
accessories, p.m., Monday through Friday. All

9. Hybrid vehicle test procedures. comments received before 4:30 p.m.,
e.d.t, [60 days from date of publication]

E. Comments Requested

The Department of Energy solicits
comments on all aspects of the proposed
regulations, but specifically requests
comments on the following items:

1. Electric vehicle test procedures.

2. Relative weighting of stop-and-go
and steady-speed fuel economy values.

3. Relative value factor.

4. Driving pattern factors.

5. Projected use of electric automobile
versus conventionally powered
automobiles from both an annual
mileage basis and a type-of-usage basis.

6. Electrical transmission efficiency.

and all other relevant information will
be considered by DOE before final
action is taken on the proposed
regulations.

Pursuant to the provisions of 10 CFR
1004.11 (44 FR 1908, January 8, 1979}, any
person submitting information that he er
she believes to be confidential and that
may be exempt by law from public
disclosure should submit one complete
copy and fifteen copies from which
information claimed to be confidential
has been deleted. In accordance with
the procedures established by 10 CFR
1004.11, DOE shall make its own
determination with regard to any claim
that information submitted be exempt
from publig disclosure.

B. Public Hearing

1. Request Procedures. The time and
place of the public hearing are indicated
in the dates and address sections of this
preamble. DOE invites any person who
has an interest in the proposed
rulemaking or who is a representative of
a group or class of persons that has an
interest in the proposed rulemaking to
make a written request for an
opportunity to make an oral
presentation. Such a request should be
directed to DOE at the address
indicated in the address section of this
preamble and must be received before
4:30 p.m. on May 27, 1980. A request may
be hand delivered between the hours of
8 a.m. and 4:30 p.m., Monday through
Friday. Requests should be labeled, both
on the document and on the envelope,
“Inclusion of Electric Vehicles in CAFE
Calculation—Public Hearing (Docket
No. CAS-RM 80-202)."

The person making the request should
describe the interest concerned; if
appropriate, state why he or she is a
proper representative of a group or class
of persons that has such an interest; and
give a concise summary of the proposed
oral presentation and a telephone
number where the requester may be
contacted through the day before the
hearing. Each person selected to be
heard will be notified by DOE before
4:30 p.m., May 30, 1980. Fifteen copies of
a speaker’s statement should be brought
to the hearing. In the event that any
person wishing to testify cannot provide
fifteen copies, alternative arrangements
can be made in advance of the hearing
by so indicating in the letter requesting
an oral presentation or by calling Carol
Snipes at (202) 252-9319.

2. Conduct of the Hearing. DOE
reserves the right to select the persons
to be heard at the hearing, to schedule
their respective presentations, and to
establish the procedures governing the
conduct of the hearing. The length of
each presentation may be limited, based

34013 °
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on the number of persons requesting to
be heard.

A DOE official will be designated to
preside at the hearing. This will not be a
judicial-type hearing. Questions may be
asked only by those conducting the
hearing, and there will be no cross-
examination of the persons presenting
statements. Any decision made by DOE
with respect to the subject matter of the
hearing will be based on all information
available to DOE. At the conclusion of
all initial oral statements, each person
who has made an oral statement will be
given the opportunity, if he or she so
desires, to make a rebuttal statement.
The rebuttal statements will be given in
the order in which the initial statements
were made and will be subject to time
limitations.

Any person who wishes to have a
question asked at the hearing may
submit the question, in writing, to the
presiding officer. The presiding officer
will determine whether the question is
relevant and whether the time
limitations permit it to be presented for
answer.

Any person wishing to make an oral
presentation at the hearing, but who
does not file a timely request as
specified above, may notify Carol
Snipes before the hearing or the
presiding officer during the hearing of
his or her desire to make a presentation.
Such person will be admitted as a
“limited" participant and will be heard
at such time and for such duration as the
presiding officer may permil.

Any further procedural rules needed
for the proper conduct of the hearing
will be announced by the presiding
officer.

A transcript of the hearing will be
made, and the entire record of the
hearing, including the transcript, will be
retained by DOE and made available for
inspection at the DOE Freedom of
Information Office, Room 5B-180,
Forrestal Building, 1000 Independence
Avenue, S\W., Washington, D.C.,
between the hours of 8 a.m. and 4:30
p-m., Monday through Friday. Any
person may purchase a copy of the
transcript from the reporter.

V. Other Matters
A. Environmental Review

Upon review of the Environmental
Assessment (“Environmental
Assessment—Inclusion of Electric and
Hybrid Vehicles in CAFE Calculations,”
included in Docket No. CAS-RM-80-
202), it was determined that the program
does not constitute a major Federal
action significantly affecting the quality
of the human environment and that,

therefore, no Environmental Impact
Statement need be prepared pursuant to
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.).

B. Regulatory Review

1t has been determined that the
proposed regulation is significant, as
that term is used in Executive Order
12044 and amplified in DOE Order 2030.
The determination is based on the
importance of the overall electric and
hybrid vehicle program in encouraging
the development of alternative means of
transportation. It has been further
determined that this regulatory action is
not likely to have a major impact, as
defined by Executive Order 12044 and
DOE Order 2030; consequently, no
regulatory analysis will be prepared in
this instance.

C. Urban Impact Analysis

This proposed regulation has been
reviewed in accordance with OMB
Circular A-116 to assess the impact on
urban centers and communities. In
accordance with the DOE finding that
the regulation is not likely to have a
major impact, DOE has determined that
no community and urban impact
analysis of the rulemaking is necessary,
pursuant to Section 3{a) of Circular A-
116.

D. Coordination With ithe Secretary of
Transportation and the Administrator of
the Environmental Protection Agency

In developing this proposed
rulemaking, DOE has consulted with the
Secretary of Transportation and the
Administrator of EPA, pursuant to
section 13(c)(1) of the EHV Act.

(Motor Vehicle Information and Cost
Savings Act, Pub. L. 94-183, as amended
by the Chrysler Corporation Loan
Guarantee Act of 1979, Pub. L. 96-185;
Electric and Hybrid Vehicle Research,
Development, and Demonstration Act of
1978, Pub. L. 94-413, as amended by the
Chrysler Corporation Loan Guarantee
Act of 1978, Pub. L. 96-185; Department
of Energy Organization Act, Pub. L. 95—
91.)

In consideration of the foregoing, DOE
hereby proposes to issue Part 474 of
Chapter 11 of Title 10 of the Code of
Federal Regulations as set forth below.

Issued in Washington, D.C., May 12, 1980.
John C. Sawhill,
Deputy Secretary.

Chapter 11 of Title 10, Code of Federal

Regulations is amended by establishing
Part 474 as follows:

PART 474—ELECTRIC AND HYBRID
VEHICLE RESEARCH, DEVELOPMENT,
AND DEMONSTRATION PROGRAM;
EQUIVALENT PETROLEUM-BASED
FUEL ECONOMY CALCULATION

Sec.

4741 Purpose and scope.

474.2 Definitions.

474.3 Test procedures.

474.4 Equivalent petroleum-based fuel
economy calculation.

Authority: Section 503(a)(3) of the Motor
Vehicle Information and Cost Savings Act,
Pub, L. 94163 (15 U.S.C. 2003(2)(3}), as added
by section 18 of the Chrysler Corporation
Loan Guarantee Act of 1979, Pub. L. 96-185;
Department of Energy Organization Act, Pub.
L. 95-81.

§ 474.1 Purpose and scope.

This part contains procedures for
calculating the equivalent petroleum-
based fuel economy value of electric
vehicles, as required to be prescribed by
the Secretary of Energy under section
503(a)(3) of the Motor Vehicle
Information and Cost Savings Act (15
U.S.C. 2003(a)(3)), as added by section
18 of the Chrysler Corporation Loan
Guarantee Act of 1979. The equivalent
petroleum-based fuel economy value is
intended to be used in calculating
corporate average fuel economy
pursuant to regulations promulgated by
the Environmental Protection Agency at
40 CFR Part 600—Fue! Economy of
Motor Vehicles.

§474.2 Definitions

For purposes of this part, the term—

“Electric vehicle” means a vehicle
that is powered by an electric motor
drawing current from rechargeable
storage batteries or other portable
energy storage devices. Recharge energy
shall be drawn primarily from a source
off the vehicle, such as residential
electric service.

“Electrical efficiency value" means
the weighted average of the stop-and-go
and steady-speed electrical efficiency
values, as determined in accordance
with § 474.4(b).

“Energy equivalent fuel economy
value” means the electrical efficiency
value converted into units of miles per
gallon, as determined in accordance
with § 474.4(c).

“Equivalent petroleum-based fuel
economy value” means a number,
determined in accordance with § 474.4,
which represents the average number of
miles traveled by an electric vehicle per
gallon of gasoline.

“Model year” means an electric
vehicle manufacturer's annual
production period (as determined by the
Administrator of the Environmental
Protection Agency) which includes
January 1 of such calendar year. If a
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manufacturer has no production period,
the term “model year" means the
calendar year.

“Petroleum equivalency factor” means
a number which represents the
parameters listed in section 503(a)(3)(ii)-
(iv) of the Motor Vehicle Information
and Cost Savings Act (15 U.S.C.
2003(a)(3)) for purposes of calculating
equivalent petroleum-based fuel
economy in accordance with § 474.4(d).

“Steady-speed electrical efficiency
value” means the average number of
kilowatt-hours of electrical energy
required for an electric vehicle to travel
1 mile, as determined in accordance
with § 474.43(c).

“Stop-and-go electrical efficiency
value” means the average number of
kilowatt-hours of electrical energy
required for an electric vehicle to travel
1 mile, as determined in accordance
with § 474.3(b).

§474.3 Test procedures.

(a) The conditions and equipment in
the Electric Vehicle Test Procedure—
SAE ]2271 of the Society of Automotive
Engineers shall be used for carrying out
the test procedures set forth in this
section unless otherwise specifically
provided in this part.

(b) The test procedures prescribed in
SAE procedure J227a, Vehicle Energy
Economy, using Vehicle Test Cycle C for
the driving cycle, shall be used for
generation of the stop-and-go electrical
efficiency value.

(c) The test procedures prescribed in
SAE procedure J227a, Vehicle Energy
Economy, using a driving cycle
consisting of a steady speed of 54 mph,
as prescribed in the SAE procedure for
Range at Steady Speed, shall be used for
gerlxeration of the steady-speed electrical
value.

§474.4 Equivalent petroleum-based fuel
economy calculation.

Calculate the equivalent petroleum-
based fuel economy of an electric
vehicle as follows:

(a) (1) Determine the stop-and-go
electrical efficiency value, according to
§ 474.3(b).

(2) Determine the steady-speed
electrical efficiency value, according to
§ 474.3(c).

(b) Calculate the electrical efficiency
value by:

(1) Multiplying the stop-and-go
electrical efficiency value by 0.9074;

(2) Multiplying the steady-speed
electrical efficiency value by 0.0926; and

(3) Adding the resulting two figures,

rqt}mding to the nearest 0.0001 kWh/
mile.

(c) Calculate the energy equivalent
fuel economy value by dividing the
electrical efficiency value into 36.6562.
(d) Calculate the equivalent
petroleum-based fuel economy value in
miles per gallon by multiplying the
energy equivalent fuel economy value
by the petroleum equivalency factor for
the model year in which the electric
vehicle is manufactured. DOE will
propose the numbers for (d)(i}-(7) in the
near future.
(1) For model year 1981, the petroleum
equivalency factoris[ |
(2) For model year 1982, the petroleum
equivalency factoris[
~ (8) For model year 1983, the petroleum
equivalency factoris[ |
(4) For model year 1984, the petroleum
equivalency factoris[ |
(5) For model year 1985, the petroleum
equivalency factoris[ |
(6) For model year 1988, the petroleum
equivalency factoris|[ |;
(7) For model year 1987, the petroleum
equivalency factoris[ |
Appendix—Sample Calculation
Step 1
Assume that a 1983 model year electric
vehicle was tested according to the
procedures in section 474.3 and the following
results were obtained:
stop-and-go electrical efficiency value=0.344
kWh/mile

steady-speed electrical efficiency
value=0.260 kWh/mile

Step 2

The electrical efficiency value is then
calculated, according to section 474.4(b), by
averaging the above two values, weighted
0.8074 and 0.0926, respectively:
electrical efficiency value

=(0.9074 X 0.344) +(0.0926 X 0.260)
=0.3362 kWh/mile
Step 3
The energy equivalent fuel economy value
(FE..) is then calculated, according to section
474.4(c); by dividing the electrical efficiency
value into 36.6562 which is the number of
kilowatt-hours equivalent to the energy
content of 1 gallon of gasoline: energy
equivalent fuel economy = 36,6562 + 0.3362
= FE,, = 109.0309 mpg

Step 4

The equivalent petroleum-based fuel
economy is then calculated, according to
section 474.4(d), by multiplying the
energy equivalent fuel economy by the
petroleum equivalency factor. Assume
that the petroleum equivalency factor
for model year 1983 is 1.7; therefore:
FE=FE,, X Petroleum Equivalency Factor

=109.0309 X 1.7

=185.4 mpg
[FR Doc. 80-15466 Filed 5-20-80; 8:45 am}
BILLING CODE 6450-01-M

Office of Conservation and Solar
Energy

10 CFR Part 477
[CAS-RM-79-507]

Standby Federal Emergency Energy
Conservation Plan
AGENCY: Department of Energy.

AcTiON: Withdrawal of certain proposed
rulemaking provisions.

SUMMARY: On January 31, 1980, the
Department of Energy (DOE) established
the Standby Federal Emergency Energy
Conservation Plan in accordance with
Title II of the Emergency Energy
Conservation Act of 1979, The Federal
Register notice regarding establishment
of that Plan (45 F.R. 8462, February 7,
1980) also included notice of several
emergency gasoline conservation
measures proposed for inclusion in the
Plan. One of those measures concerned
emergency restrictions on recreational
watercraft use on weekends. DOE has
withdrawn this proposal to evaluate
emergency energy restrictions on all
recreational and nonhighway vehicles
and craft which utilize oil based fuels.

DATES: Proposed § 477.48 of 10 CFR (45
FR 8503) is withdrawn effective as of
April 23, 1980.

FOR FURTHER INFORMATION CONTACT:

Henry G. Bartholomew or Lorn Harvey,
Conservation and Solar Energy,
Department of Energy, 1000
Independence Avenue, S.W., Room
GE-004A, Washington, D.C. 20585,
(202) 252-4966.

Lewis W. Shollenberger, Jr. or
Christopher T. Smith, Office of
General Counsel, Department of
Energy. Room 1E258, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 252~
9510.

SUPPLEMENTARY INFORMATION: Title II of

the Emergency Energy Conservation Act

of 1979 (the Act) provides the
framework for a coordinated national
response to an emergency energy

shortage. If the President finds that a

severe energy supply interruption exists

or is imminent or that actions to restrain
domestic energy demand are necessary
under the international energy program,
he may establish monthly emergency
energy conservation targets for each
affected energy source (e.g., gasoline or
home heating oil) for the Nation and for
each State. Within 45 days after these
targets are established, States must
submit to the Secretary of Energy
emergency energy conservation plans
containing measures they will
implement to reduce consumption of
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each targeted energy source within the
levels set by the President.

Section 213(a) of the Act required the
Department of Energy (DOE) to
establish a Standby Federal Emergency
Energy Conservation Plan (the Federal
Plan) within 90 days after the date of
enactment. As stipulated in the Act, the
Federal Plan must provide for
emergency reduction in public and
private use of energy sources for which
targets are likely to'be established.
Among other things, the Plan must
contain measures which may be
effective in achieving an emergency
reduction in the use of a targeted energy
source.

The Federal Plan is intended lo serve
two purposes. Firsl, it serves as an
example to, and provides guidance for,
States as they prepare their own
conservation plans. Second, the
President may impose all or any part of
the Federal Plan in any State which,
after at least 90 days operation of an
approved State Plan, he finds is not
substantially meeting its conservation
targel for a persistent shortage which is
equal to or greater than 8 percent of the
projected normal demand. The President
may impose the Federal Plan more
quickly in a State which he finds is not
substantially meeting its target and
which has no State Plan in effect or has
failed to implement its plan.

As required by the Act, DOE
established the Federal Plan on January
31, 1980. As published (45 F.R. 8462,
February 7, 1980), this plan contained
six interim final measures and four
proposed measures, the latter to be
included in the Federal Plan if DOE
adopted them as final rules after
analysis and consideration of the
comments and testimony received
during the 60-day public comment
period.

One proposed measure, the
emergency recreational watercraft
restriction, (proposed § 477.48 of 10 CFR,
45 FR 8503), was the focus of numerous
comments evincing DOE's need to
evaluate further the measure’s
application, scope and potential impact.
If this proposed measure were adopted
by DOE and implemented by the
President or a Governor, it would
prohibit use of recreational watercraft
on one or both days of a weekend
depending on the severityof the
shortage. In view of the comments
received on this measure, DOE decided,
on April 23, 1980, to withdraw the
proposed § 477.48 for further evaluation
in conjunction with the development of
emergency energy restrictions on all
recreational and nonhighway vehicles
and craft. If, after this evaluation, a

revised proposal is developed, DOE will
publish it for public comment.
Accordingly, proposed § 477.48 of 10
CFR, which was published on February
7, 1880 (45 FR 8503), is withdrawn, -
effective as of April 23, 1980.
(Title IT of the Emergency Energy
Conservation Act of 1979, Pub. L. 96-102,
Department of Energy Organization Act, Pub.
L. 95-91)
Issued in Washington, D.C,, May 18, 1980.
John C. Sawhill,
Deputy Secretary.
[FR Doc. 80-15648 Filad 5-20-80; 8:45 am)
BILLING CODE 6450-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-130-79]

Time for Filing Declarations of
Estimated Income Tax by Farmers,
Fishermen, and Certain Nonresident
Aliens

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.
summARY: This document contains
proposed regulations relating to the time
for filing estimated income tax by
farmers, fishermen, and certain
nonresident aliens. Changes to the
applicable tax law were made by the
Tax Reform Act of 1976 and the Act of
November 10, 1978. These amendments
to the regulations will provide the public
with guidance needed to comply with
the Acts, by specifying the dates for
filing declarations of tax in a timely
manner.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by July 21, 1980. The amendment
relating to the time for farmers and
fishermen to file declarations of
estimated tax is effective for taxable
years beginning after November 10,
1978. The amendment relating to the
time for nonresident aliens to file
declarations of estimated tax is effective
for taxable years beginning after
December 31, 1976.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-130-79), Washington, D.C. 20224.
FOR FURTHER INFORMATION CONTACT:
Claudine Ausness of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224 (Attention: CC:LR:T, 202-566—
3803).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations {26 CFR Part 1) under
section 6073 of the Internal Revenue
Code of 1954. These amendments are
proposed to conform the regulations to
section 1012 (c) of the Tax Reform Act of
1976 (80 Stat. 1614) and section 7 of the
Act of November 10, 1978 {Pub. L. 95~
628, 92 Stat. 3630) and are to be issued
under the authority contained in
sections 6073(d) and 7805 of the Code
(88A Stat. 750, 917; 26 U.S.C. 6073 (d)
and 7805).

Explanation of Provisions

The amendment made by the Tax
Reform Act provides that, in the case of
nonresident alien individuals who are
not subject to wage withholding, the due
date for filing a declaration of estimated
tax for the current taxable year is not
earlier then the due date for filing an
income tax return for the preceding
taxable year. The amendment made by
the Act of November 10, 1978, provides
an additional exception for farmers and
fishermen to the guarterly requirements
relating to declarations of estimated tax.
The new special rule applies when at
least two-thirds of the gross income
shown on an individual's tax return for
the preceding taxable year is from
farming or fishing. The proposed
amendments would conform the
regulations to reflect these changes.

The regulations also provide special
rules relating to the timely filing of
declarations of estimated tax by
farmers, fishermen, and certain
nonresident aliens if the taxable year is
a short taxable year or if the taxpayer is
on a fiscal—rather than a calendar-year
basis. An individual whose gross
income from farming or fishing for the
preceding short laxable year was at
least two-thirds of the total gross
income from all sources shown on the
return for the preceding short taxable
year is not required to file a declaration
of estimated tax for the current taxable
year until on or before the 15th day of
the month immediately following the
close of the current taxable year. A
nonresident alien whose wages are not
subject to withholding but who is
required to file a declaration of
estimated tax for a short taxable year
need not file the declaration before the
15th day of the 6th month following the
beginning of the short taxable year.

In regard to taxpayers on a fiscal-year
basis, if at least two-thirds of the
individual's total gross income from all
sources shown on the return for the
preceding taxable year was from
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farming or fishing, he is not reguird to
file a declaration of estimated tax until
on or before the 15th day of the month
immediately following the close of his
taxable year. In the case of a
nonresident alien on a fiscal-year basis
whose wages are not subject to
withholding but who is required to file a
declaration of estimated tax for the
fiscal year, he is not required to file the
declaration until on or before the 15th
day of the 6th month of the fiscal year.

Comments and Requests For A Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Claudine
Ausness of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulation, both on
matters of substance and style.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph 1. Section 1.6073-1 is
amended by revising subparagraph (1)
of paragraph (b), by redesignating
paragraphs (c) and (d) as paragraphs (d)
and (e}, respectively, and by adding a
new paragraph (c). These revised and
added provisions read as follows:

§1,6073-1 Time and place for filing

declarations of estimated tax by
individuals.
. . - - .

(b) Farmers or fishermen—(1) In
general. In the case of an individual on a
calendar year basis—

_ (i) If at least two-thirds of the
individual’s total estimated gross

income from all sources for the calendar
vear is from farming or fishing (including
oyster farming}, or

_ (ii) If at least two-thirds of the
individual's total gross income from all
sources shown on the return for the
preceding taxable year was from

farming or fishing (including oyster
farming) (with respect to declarations of
estimated tax for taxable years
beginning after November 10, 1978},

he may file a declaration of estimated
tax on or before the 15th day of January
of the succeeding calendar year in lieu
of the time prescribed in paragraph (a)
of this section. For the filing of a return
in lieu of a declaration, see paragraph
(a) of § 1.6015-1.

(c) Nonresident aliens.
Notwithstanding the provisions of
paragraph (a) of this section, for taxable
years beginning after December 31, 1976,
in the case cf a nonresident alien
described in section 6072(c) (relating to
returns of nonresident aliens whose
wages are not subject to withholding)
whose estimated gross income for the
calendar year meets the requirements of
section 6015(a), a declaration of
estimated tax for the calendar year need
not be made before June 15th of such
calendar year. .

- . - - .

Par. 2. Section 1.6073-2 is amended by
revising paragraphs (b] and (c) to read
as follows:

§ 1.6073-2 Fiscal years,

* * . *

(b) Farmers or fishermen. In the case
of an individual on a fiscal year basis—

(1) If at least two-thirds of the
individual's total estimated gross
income from all sources for the fiscal
year is from farming or fishing {including
oyster farming), or

(2) If at least two-thirds of the
individual's total gross income from all
sources shown on the return for the
preceding taxable year was from
farming or fishing (including oyster
farming) (with respect to declarations of
estimated tax for taxable years
beginning after November 10, 1978),

he may file a declaration on or before
the 15th day of the month immediately
following the close of his taxable year,
in lieu of the time prescribed in
paragraph (a) of this section.

(¢) Nonresident aliens.
Notwithstanding the provisions of
paragraph [(a) of this section, in the case
of a nonresident alien described in
section 6072(c) [relating to returns of
nonresident aliens whose wages are not
subject to withholding) whose
anticipated income for the fiscal year
meets the requirements of section
6015(a), § 1.6015{(a)-1, and § 1.6015(i)-1,
the declaration of estimaled tax for the
fiscal year need not be filed before the
15th day of the 6th month of such fiscal
year.

*Par. 3, Section 1.6073-3 is amended by
revising paragraphs (b) and (c) to read
as follows:

§ 1.6073~3 Short taxable years

* * * .

(b) Farmers or fishermen. In the case
of an individual—

(1) Whose current taxable year is a
short taxable year and whose estimated
gross income from farming or fishing
(including oyster farming) is at least
two-thirds of his total estimated gross
income from all sources for such current
taxable year, or

(2) Whose laxable year preceding the
current taxable year was a short taxable
year and whose gross income from
farming or fishing (including oyster
farming) was at least two-thirds of the
total gross income from all sources
shown on the return for such preceding
short taxable year (with respect to
declarations of estimated tax for taxable
years beginning after November 10,
1978),
he may file a declaration of estimated
tax on or before the 15th day of the
month immediately following the close
of the current taxable year, in lieu of the
time prescribed in paragraph (a) of this
section.

(c) Nonresident aliens.
Notwithstanding the provisions of
paragraph (a) of this section, in the case
of a short taxable year, a nonresident
alien described in section 6072(c)
(relating to returns of nonresident aliens
whose wages are not subject to
withholding) whose anticipated income
for the short taxable year meets the
requirements of section 6015{a},

§ 1.6015(a}-1, § 1.6015(g}-1, and

§ 1.6015(i)-1 on or before the 1st day of
the 6th month following the beginning of
such year need not file a declaration of
estimated tax before the 15th day of the
6th month following the beginning of
such year.

Jerome Kurtz,

Commissioner of Internal Revenue.

[FR Dot 80-15613 Filed 5-20-80: 845 am|

BILLING CODE 4830-01-M

PENNSYLVANIA AVENUE
DEVELOPMENT CORPORATION

36 CFR Chapter IX

Improving Government Regulations;
Semiannual Agenda of Regulations

AGENCY: Pennsylvania Avenue
Development Corporation.
ACTION: Semiannual agenda of
significant regulations under
development or review.
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SUMMARY: Pursuant to Section 2 of
Executive Order 12044, the Pennsylvania
Avenue Development Corporation is not
planning to issue or review any
significant regulations prior to
September 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Ms. Mary M. Schneider, Attorney, Office
of General Counsel, Pennsylvania
Avenue Development Corporation, 425
13th Street, N.W., Suite 1148,
Washington, D.C. 20004, (202) 566-1078.

Dated: May 2, 1980.
W. Anderson Barnes,
Executive Director.

[FR Doc. 80-15573 Filed 5-20-80: 8:45 am]
BILLING CODE 7630-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL 1496-2]

Proposed Revision of the Virginia
State Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Commonwealth of
Virginia submitted to the Environmental
Protection Agency amendments to its air
pollution control regulations and
requested that they be reviewed and
processed as revisions of the Virginia
State Implementation Plan (SIP). The
amendments consist of changes to Parts
I (Definitions), Il (General Provisions),
III (Air Quality Standards), IV (Existing
and Certain Other Sources), VII (Air
Pollution Episode), and Appendices A, I,
and J. The Commonwealth also
requested that certain previously.
submitted amendments to Part I
(definition of “actual heat input"), Part Il
(indirect source review regulations) and
Part VII (standby emergency plants) be
withdrawn from further consideration as
revisions of the Virginia SIP, Some of
these amendments and withdrawal
requests serve to correct portions of
previously proposed, but unapprovable,
Virginia regulations. This notice also
proposes withdrawal of a federally-
approved regulation in Part II (evidential
public hearings) that had been approved
in error; the Commonwealth had
rescinded this regulation prior to EPA
approval.

DATE: The public is invited to submit
comments on these proposed SIP
revisions. All comments submitted on or
before June 20, 1980, will be considered.

ADDRESSES: Copies of the proposed SIP
revisions, as well as accompanying
support documentation submitted by
Virginia, are available for public
inspection during normal business hours
at the following locations:

U.S. Environmental Protection Agency,
Region III, Air Programs Branch,
Curtis Building, 6th and Walnut
Streets, Philadelphia, Pennsylvania
19108, Attn.: Harold A. Frankford.

Virginia State Air Pollution Control
Board, Room 1106, Ninth Street Office
Building, Richmond, Virginia 23219,
Attn.:Mr, John M. Daniel, Jr.

Public Information Reference Unit, EPA
Library, U.S. Environmental
Protection Agency, 401 M St, SW,,
Washington, D.C. 20460.

All comments should be submitted to:
Mr. Howard Heim (3AH10), Chief, Air
Programs Branch, U.S. Environmental
Protection Agency, Region III, Curtis
Building, 6th and Walnut Streets,
Philadelphia, Pennsylvania 19106, Attn.:
AHO017VA.

FOR FURTHER INFORMATION CONTACT:

Mr. Harold A. Frankford (3AH12), Air

Programs Branch, U.S. Environmental

Protection Agency, Region III, Curtis

Building, 6th and Walnut Streets,

Philadelphia, PA 19106; phone: (215)

597-8392.

SUPPLEMENTARY INFORMATION:

Background

Between August 14, 1975 and
September 24, 1979, the Commonwealth
of Virginia submitted to the
Environmental Protection Agency
amendments to its Regulations for the
Control and Abatement of Air Pollution
and requested that they be reviewed
and processed as revisions of the
Virginia State Implementation Play (SIP)
for the attainment and maintenance of
national ambient air quality standards.
The amendments consist of changes to
Parts I (Definitions), II (General
Provisions), III (Air Quality Standards),
IV (Existing and Certain Other Sources},
VII (Air Pollution Episode), and
Appendices A, I and J.

The Commonwealth provided proof
that after adequate public notice, public
hearings were held with regard to these
amendments. The submitital dates of
these amendments, as well as the date
and locations of the public hearings, are
summarized below:

Submittal date Public hearing Locations

date(s)

Mar. 11, 1977. Jan. 18, 1977 Abingdon, Roanoke,
: Lynchburg, Frederncksburg,
Richmond, Virginia Beach,
Fairfax.
Sept. 20, 1878 July 14, 1978. Richmond.
July 17, 1878. Abingdon, Roanoke,
L . Fredericksburg,
Virginia Beach, Fairfax.
Sept. 6, 1979., Feb, 12, 1979 Abingdon, Radford,
Lynchburg, Richmond,
Virginia Beach, Falls
Church.
May 14, 1979 Do.
Sepl. 24, 1979 July 16, 1979. Do.
May 14, 1979 Do.

Unless otherwise noted, the
amendments listed below were
submitted on September 20, 1978. In
cases where the State has submitted
amendments to the same regulation at
different times, the State has requested
that the most recent version be
considered for review as a revision of
the Virginia SIP.

L Part I—Definitions

A. Additions

1. Facility
2. One-Hour
3. Pollutant (9/24/79)

B. Modifications

1. Emergency

2. Fossil Fuel-Fired Steam Generator
3. Fuel Burning Equipment

4. One Hour Period

5. Particulate

6. Performance Test

8. Source

9. Stationary Source

C. Deletions

1. Dust Removal System
2. Heating Value

i, Part it—General Provisions

Regulation Brief description

S 2.06 Local Ordi Local govem-
mental body would nat be able
1o grant variances 1o any pollu-
tion control ordinance if such
variance would violate the re-
quirements of the State Regula-
tion.

Ill. Part Il—Ambient Air quality Standards

Submittal date Public hearing Locations

date(s)

Aug. 14, 1975. .May 12, 1875 Abingdon, Radford,
Lynchburg, Fred:
Richmond, Virginia Beach,
and Fairfax.

Section 3.02(8) -..cucuemnee The primary anoual standard for
4 particular matter in State Region
7 (the Virginia portion of the Na-
tional Capltal Interstate AQCR)
is changed from 60 ug/m’to 75
pg/m?,
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V. Part {V—Regulations Controlling Emissions From
Existing Sources

A, Spedie! Proviions

Section 4.02(a) Comp Amend would
allow the use of alternative test
methods and would provide op-

erating and maintenance re-

quirements for compliance.
B, Aule EX-2—Emission
Standards for Visible
Emissions and Fugitive
Dust
New Saction 4.20 Applicabifty and Designation of
Affected Facility—New Section.

Current Section 4.20......... Emission Standards—Deleted.
Current Section 4.22......... Traffic Hazard—Redesignated as
Section 4.27—Unchanged.
New Section 4.22 (9/24/
T9) cemsrrsssssssmssmmsssnsnnsnncnses StaNGard for Visible Emissions—
Seclion basically repiaces cur-

rent Section 4.20.

Section 4.23 Standard for Fugitve Dust—Cur-
rent Section 4.41—A o
require removal of dirt or other
matenals spilled duning trans-
portation, as well as dned sedi-
ments resulting from soll ero-
sion.

Section 4.25 Test Methods and Proced
New Section

Section 426 . Wawers—New section.

C. Rule EX-5 Ermission

Standards for Gaseous

Poltutants

Section 4,51 §4.51(a)....... Sutfur
Other

Containing Sulfur—G: | ro-
quirements—ihe wording is re-
vised.

§4.51(b) (Formerly
part of §4.51(3)) ......... Amendments would increase the

allowable sulfur emissions from
Ccnal. g & o h
the Vieginia portion of tha Na-
tional Capital Inlerstate AQCR
and restate the conditions by
which compliance s deter-

mined. (Former  §§4.51()
through (g) is changed 1o
§§4.51(c) thaaugh ().
0. Rule EX-7 Emission
Standards for Incinerators
Section 4.07.05 (8/14/
75) Emission Testing—Deleted.

V. Part Vii—Air Poilution Episode

Section 7.01 General Provisk The Fc
Stage is renamed the Waich
Stage.

Episode D The fore-
cast Stage Is renamed the

Section 7.02

Section 7.09...

(VT et Minor wording changes.
(9/24/79) .

2. The provision which would have
exempted less than 100 ton
sources from preparing a stand-
by« emission reduction plan is

- deleted.
Section 7.04 (3/11/77) ... Control
wording changes.

V1. Appendices

Appendix A A jons—Tha following
terms are added: ampere (A),
actual (act), cubic centimeter
(cc), cubic feet (cu ft), day (d),
dry cubic feet {dcf), dry cubic
meter (dem), feat (ft), hertz (Hz),
Joule J). megagram (Mg), mole
(mol), newton (N), nanogram
(ng), pascal (Pa), pounds per
square inch gage (psig), second
(s), cubic foot! at standard condi-
tions (scf), cubic feet per hour
at standard conditions (scfh),
cubic meter at standard cond-
tion (scm), sulfur oxides (SOx),
square feet (sq ft), at standard
conditions or standard (std), mi-
croliter (ul), volt (V), watt (W),
year (yr) and ohm (Q). The term
at standard conditions (s) is de-
leted.

EPA R ons-Refe d Doc-

uments—New FEDERAL REGIS-

TER citations refering to revi-

sions of 40 CFR Part 50, 40

CFR Part 60, and 40 CFR Parl

61 are added.

Appendix |

D

Appendix J £

g F
for Existing, New and Modified
Sowrces—Amandments consist
of changes 10 opacity measure-
ment methods, data output re-
quie and categ of
sources subject to emission
montoning.

Withdrawal of Previously Submitted
Amendments

(1) In its SIP revision request, the
Commonweath of Virginia also deleted
the definition of “actual heat input”,
submitted to EPA on August 14, 1975.
Although EPA had proposed this
definition as a plan revision on March
28,1977, 42 FR 16448, no final action had
been taken. EPA considers this most
recent submittal by the Commonwealth
to reflect its desire to have the definition
of “actual heat input” removed and
therefore withdraws this definition from
further consideration as a SIP revision.

(2) On December 1, 1978, the
Commonwealth of Virginia additionally
requested that EPA withdraw from
further consideration as a plan revision,
the August 14, 1975 amendment to § 2.33
of Part II, referring to indirect source
review regulations (§§ 2.33{a)(1)(ii).
2.33(g). 2.33(j). 2.33(k)). Although EPA
formally proposed the indirect source
review regulation as a revision of the
Virginia SIP, 42 FR 16446, no final action
was ever taken. The current federally-
approved SIP does not contain any
indirect source review regulations. In
view of Virginia's request, the
Administrator withdraws Virginia's
indirect source review regulations from
further consideration as a revision of the
Virginia SIP.

Revision of Previously Submitted
Amendments

(1) On September 24, 1979, Virginia

revised a regulatory provision originally
submitted on September 20, 1978 and
pertaining to opacity limitations (Section
4.22). The revised limitation consists of a
20% “steady-state” opacity limitation,
with exceptions of up to 80% opacity
allowed during six minutes per 60-
minute period. EPA considers these
opacity/time limitations to be
approvable.

(2) Amendment to Section 7.03 g
(Standby Emission Reduction Plans)
submitted by Virginia on August 14, 1975
and proposed by EPA as a plan revision,
42 FR 16446, would have exempted
sources with a potential of emitting less
than 100 per year of particulates, sulfur
dioxide, carbon monoxide, nitrogen
dioxide, or hydrocarbons from preparing
standby emission reduction plans.
During subsequent discussions, EPA
informed Virginia that the provisions of
40 CFR Part 51 do not allow such
exclusions and therefore, their
amendment could not be approved as a
plan revision. On September 24, 1979,
the Commonwealth submitted a revised
provision in 7.03 which removes the
exemption, thereby satisfying the
requirements of 40 CFR Part 51. The
revised Section 7.03 would require all
stationary sources emitting any of the
criteria pollutants to prepare a staddby
emission reduction plan. EPA proposes
to approve revised provision of § 7.03 as
a revision of the Virginia SIP.

Proposed Disapproval of SO,
Regulations

The change to § 4.51(b) increases the
allowable sulfur dioxide emissions from
coal burning sources in State Region 7
(the Virginia portion of the National
Capital Interstate Air Quality Control
Region). However, the State did not
submit a control strategy demonstration,
required by 40 CFR 51.13, showing the
effect of this emissions relaxation on
sulfur dioxide levels in the National
Capital Interstate AQCR. In the absence
of such demonstration, the
Administrator proposes to disapprove
the change in § 4.51(a) as a revision of
the Virginia SIP.

Proposed Disapproval of Opacity
Regulations

A new § 4.26 (Waivers) is added to
Rule EX-2. The section outlines the
procedure under which waivers to the
opacity limitations may be granted.
However, the regulation also contains
deficiencies. First, the regulation does
not specify what source surveillance
technique, if any, would be used to
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determine compliance with the mass
emission limitation if the opacity
limitation centained in § 4.22 is not
used. In addition, this regulation
provides for indefinite waivers.

EPA believes that if waivers are
allowed, then a specific source
surveillance technique should be used to
determine compliance with the
prevailing mass emission limitation.
Moreover, waivers should be granted for
brief and specified time periods. An
indefinite waiver constitutes an
exception to the regulations and
therefore cannot be granted without
EPA approval. Thus, EPA proposes to
disapprove § 4.26, unless Virginia takes
steps to correct the above deficiencies.

Proposal of Previously Submitted
Amendments

On March 11, 1977, the
Commonwealth of Virginia, after
adequate notice and public hearings,
submitted amendments to Parts II and
VII of the Virginia Regulations for the
Control and Abatement of Air Pollution
and requested that they be reviewed
and processed as revisions of the
Virginia SIP, Because it was the intent of
Virginia not to have a requirement for
evidential public hearings in the SIP,
EPA's approval of the evidential public
hearing provision in § 2.04 was in error.
Thus, EPA proposes to delete
§ 2.04(a)(2) from the Virginia SIP.

The amendments in Part VII consist of
administrative changes in § 7.03
(Standby Emission Reduction Plans) and
§ 7.04 (Control Requirements) designed
1o conform to amendments in Section
7.02 (Episode Determination). The latter
amendments were approved by the
Administrator as a SIP revision on
March 9, 1978, 43 FR 9603. Therefore,
EPA proposes to approve the
amendments in §§ 7.03 and 7.04 as
revisions of the Virginia SIP.

On August 14, 1975, the
Commonwealth of Virginia submitted a
new definition of “cold stand-by unit."
EPA proposes to approve this definition
as a revision of the Virginia SIP.

Request for Public Comment

The public is invited to submit to the
address stated above comments on
whether these proposed revisions
submitted by Virginia should be
approved or disapproved as revisions of
the Virginia State Implementation Plan.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. I have
reviewed this regulation and determined
that it is a “specialized” regulation not

subject to the procedural requirements
of Executive Order 12044.
(42 U.S.C. 7401-842)
Dated: May 7, 1980.
Jack J. Schramm,
Regional Administrator.
[FR Doc. 80-15520 Filed 5-20-80; 8:45 am)]
BILLING CODE 6560-01-M

40 CFR Part 81

[FRL 1487-7]

Designation of Areas for Air Quality
Planning Purposes; Redesignation of
Attainment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rulemaking: extension
of comment period.

SUMMARY: On March 28, 1980 (45 FR
20501) EPA published a notice of
proposed rulemaking. That notice
proposed to revise the attainment status
designation of the City of Great Falls for
carbon monoxide (CO), from attainment
to nonattainment. A thirty day comment
period was provided. The purpose of
this notice is to extend that period for an
additional 33 days.

DATES: Comments received on or before
May 31, 1980 will be considered in
EPA’s final decision.

ADDRESSES: Comments should be
directed to: Ivan W. Dodson, Director,
Environmental Protection Agency,
Federal Building, Drawer 10096, 301
South Park, Helena, Montana 59601.

Copies of the materials submitted by
the state, comments and other materials
relating to this proposal may be
examined during normal business hours
at:

Environmental Protection Agency,
Federal Building, Room 292, 301 South
Park, Helena, Montana 59601.

Environmental Protection Agency,
Public Information Reference Unit,
Room 2922, 401 M Street, S.W,,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:

Kenneth L. Alkema, Environmental

Protection Agency, Federal Building,

Drawer 10096, Helena, Montana 59601,

406-449-5414.

Dated: May 2, 1980,
Roger E. Frenette,
Acting Regional Administrator.
[FR Doc. 80-15519 Filed 5-20-60; 8:45 am|
BILLING CODE 6560-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1057
[Ex Parte No. 311 (Sub-No. 4)]

Review of the Motor ci:rrier Fuel
Surcharge Program

AGENCY: Interstate Commerce
Commission.

ACTION: Proposed rule, extension of time
for filing comments.

SUMMARY: On April 18, 1980, a Notice of
Proposed Rulemaking was published (45
FR 26399) seeking comments on possible
improvements or altenatives to the
Commisson's current motor fuel
surcharge program. Comments are now
due May 19, 1980. The National Tank
Truck Carriers, Inc., seeks an extension
of this filing date. A postponement until
May 26, 1980, is warranted for all
concerned persons. This will permit
completion of a written record that is
able to further develop various
suggestions that were made at a series
of nationwide public conferences that
were held between May 2-4, 1980. The
extension will not unduly delay
resolution of the issues,

DATE: The due date for the filing of
comments is changed to May 26, 1980.
ADDRESS: An original and 15 copies of
comments should be sent to: Office of
Proceedings, Room 5340, Interstate
Commerce Commission, Washington,
DC 20423.

FOR FURTHER INFORMATION CONTACT:
Richard B. Felder, (202) 275-7693.

Dated: May 9, 1980.

By the Commission, Gary |. Edles, Director,
Office of Proceedings.

Agatha L. Mergenovich,
Secretary.

[FR Doc. 80-15568 Filed 5-20-80; 8:45 am)
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 674

Alaska Salmon Fishery

AGENCY: National Oceanic and
Atmospheric Administration, (NOAA)/
Commerce.

ACTION: Approval and partial
disapproval of amendments to the
fishery management plan (FMP) for
salmon off the coast of Alaska and
proposed implementing regulations.

SUMMARY: The North Pacific Fishery
Management Council has adopted, and
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the Assistant Administrator for
Fisheries of the National Oceanic and
Atmospheric Administration, with one
exception, has approved certain
amendments to the fishery management
plan (FMP) for the High Seas Salmon
Fishery off the Coast of Alaska. These
amendments would make several
changes to conform the FMP and
implementing regulations to State of
Alaska regulations so there is a degree
of uniformity inside the three-mile
territorial sea and in the fishery
conservation zone (FCZ) outside the
territorial sea. Changes in the
implementing regulations are proposed.
DATE: Written comments on these
proposed regulations will be received
until July 14, 1980,

ADDRESS: Send comments to; Assistant
Administrator for Fisheries, National
Oceanic and Atmospheric
Administration, Washington, D.C. 20235.
Please mark “AK Salmon" on outside of
envelope.

FOR FURTHER INFORMATION CONTACT:
Mr. Harry L. Rietze, Director, Alaska
Region, National Marine Fisheries
Services, P.O. Box 1668, Juneau, Alaska
99802) Telephone: 907 586-7221.
SUPPLEMENTARY INFORMATION: On May
18, 1978 the National Marine Fisheries
Service published interim emergency
regulations implementing the approved
portion of the Fishery Management Plan
(FMP) for the Alaska salmon fishery.
The FMP was published in its entirety in
the Federal Register on June 8, 1979 (44
FR 33250). The emergency regulations
were reimplemented on July 11, 1979, (44
FR 40518), were amended once on July
17,1979 (44 FR 41467), and were
published as final regulations on
September 8, 1979 (44 FR 51988).

These amendments are designed to
promote conservation of the ocean
salmon resource while allowing
utilization of those stocks for food
production and to bring the regulations
in the FCZ into conformity with the
regulations promulgated by the State of
Alaska for the conduct of the salmon
troll fishery in State waters.

One provision of the FMP was not
approved and will not be implemented.
The disapproved portion of the FMP
would have prevented fishing by hand
trollers in the fishery conservation zone
(FCZ). The Assistant Administrator
determined that this provision was
inconsistent with National Standard 4 of
the Fishery Conservation and
Management Act of 1976, as amended,
16 U.S,C. 1801 et seq. (Act), because it
would have prohibited fishing by certain
hand trollers who had historically fished
in this area, while it would have allowed
power trollers with a similar history to

continue to fish in the FCZ. Power
trollers use power from their boats’
engines to crank their reels, while hand
trollers crank their reels manually, It
was determined that no valid
conservation purpose was served by the
distinctions that were drawn between
the two types of gear. These
amendments will:

(1) Allow entry into the troll fishery in
the FCZ by hand trollers and those
holders of valid State of Alaska entry
permits for the power troll fishery (as of
May 15, 1979), or a valid Federal permit;

(2) Provide for transfer of State
permits under State law with review
and oversight by the Department of
Commerce;

(3) Strengthen the inseason
management philosophy expounded in
the FMP; by providing for an area-wide
closure for ten days beginning
approximately July 10th unless inseason
assessment indicates that the coho
salmon run is considerably stronger
than usual or has moved inshore prior to
that date;

(4) Require that all troll-caught
chinook or coho salmon be landed with
heads on;

(5) Prohibit the possession of salmon
inany area where the taking of that
species is prohibited;

(6) Restrict trollers to no more than
four lines in the area south of the
latitude of Cape Spencer, and no more
than six lines north of that line;

(7) Permit no more than six
operational gurdies aboard any licensed
salmon trolling vessel; and

(8) Redefine regulatory areas 154, 157,
and 189.

It has been determined that
controlling the catch is necessary for the
future well being of the stocks in this
fishery. The amendments are designed
to control expansion of fishing effort in
the fishery off Alaska. Reduction of
fishing effort on depleted wild chinook
stocks would be desirable, but until
further data is available to identify
those stocks on the fishing grounds this
mixed stock fishery will continue to take
some of them. Some reduction of effort
is expected from these amendments
since it will reduce effort by individual
boats who in the past have fished six or
more lines in the FCZ but will now be
restricted to four lines south of the
latitude of Cape Spencer and six lines
north of that line.

The ten-day closure to trolling in State
waters and in the FCZ, expected to be
made by field announcement on
approximately July 10th is intended to
spread the catch of cohos over a longer
period and allow escapement from all
segments of the run rather than the
latter portion of the runs as has been the

case for the last two years. The closure
may also reduce the catch of chinook
salmon. However, most of the chinook
stocks will be available to the fishermen
after the closure since they tend to
remain in the same areas for extended
periods, while coho tend to move
rapidly toward their spawning areas.
This closure will allow concentrations of
coho to move inshore closer to terminal
areas where the fishery for them can be
more closely regulated by the State of
Alaska.

Other closures by field announcement
are possible if individual stocks of fish
show signs of being overfished.

The amendments require that all
chinook and coho salmon must be
landed with the heads attached. In 1979
the regulations required that all
finclipped salmon must be landed with
heads on. This regulation was designed
to insure recover of coded wire tags
implanted in the nose of those finclipped
fish. It was found during the season that
many of the trollers who freeze their
catch were removing the heads of all
fish, including those with clipped fins,
thus losing the coded wire tags and the
information they contained from the
data base for the management of the
fishery. The requirement to land all
chinook and ccho with heads on will
cause some further handling of those
frozen fish since the heads must be
removed and the fish reglazed after
landing and checking for tags. In
addition, it will somewhat reduce the
carrying capacity of the individual
vessels since fish with heads take more
space than fish without heads. However,
the importance of the tagging program,
dependent on the recovery of those tags,
makes it necessary to impose this
restriction.

The amendments prohibit the
possession of any species aboard a
vessel while fishing in an area closed to
the taking of that species. This
amendment is designed to permit
closure of areas to the taking of one
species while allowing the fishery to
continue for other species. Permitting
possession of species prohibited to be
taken in that area would make the
closure unenforceable.

State of Alaska regulations have
prohibited the use of more than four
lines per vessel in State waters for many
years. There has been no limit on the
number of lines that could be used in the
FCZ. The amendment restricts
individual vessels to no more than four
lines in the FCZ south of the latitude of
Cape Spencer and no more than six
lines north of that line. That amendment
will reduce the fishing effort to some
extent but still allow six lines in the
offshore waters of the Fairweather

—
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grounds north. of Cape Spencer where
more gear is needed to fish successfully.
It will alsp tend to.enable more accurate
measurement of catch per unit of effort
(CPUE),

FMP Amendments

The Fishery Management Plan for
High Seas Salmon off the Coast of
Alaska East of 175 Degrees Easl
Longitude which was published on June
8, 1979 in the Federal Register (44 FR
33250} is amended as follows:

(All changes made in sequential order
by section and Federal Register page
number.)

Summary [Pg. 33251)—Under
“Gear * * * (2]:" change to read:
“"Commercial fishing is allowed only by
troll gear in the Fishery Conservation
Zone. South of the latitude of Cape
Spencer (58°12'08°N.) no more than four
lines may be fished. North of the latitude
of Cape Spencer, no more than six lines

may be fished. Noumore than six gurdies
may be mounted and in operational
condition in the Fishery Conservation
Zone."

Summary (Pg. 33251)—Under *'Size"
change to read: “Chinook salmon must
be at least 28 inches in length, All other
salmon have no minimum size
restriction. No chinook salmon may be
mutilated in 2 manner which prevents
determining that salmon's length."

Summary (Pg. 33251)}—Following
“Sex—no restrictions.’” insert new
paragraph as follows: “Landing and
Possession—(1) All troll caught chinook
and coho salmon must have their head
on until landed. (2) Vessels may not
have on board any species of salmon
when fishing in a area closed to the
taking of that species."

Sec. 2.1 (Pg. 33252)—In the last
paragraph change the year to 1981.

Table 3 {Pg. 33257)—Add the figures
as follows:

Troll gear

All geat
Year and species == =
Southeastem Southeastem Al Alaska
Number Pounds Number Pounds Number Pounds

375 5828 401 6,100 o) B iap s hsssisye

1,10 6,800 1,714 R B A R AT ey
618 1,000 21,200 67,800 ...
338 5132 366 8-, ¢ R
218 6,100 1,300 8900 ...
629 2,280 11,000 43,400 .

Souwrce: ADFAG Caich Statistics 1968-1977; and Prefiminary Statistics for 1678 and 1879

Sec. 3.3.2.1 (Pg. 33259)—Change the
last sentence of the first paragraph to
read as follows: “Bevond the 3-mile limit
there was no restriction on the number
of lines used through 1879."

Sec. 3.3.2.2 (Pg. 33259)—After the
senlence ending “September 20" change
the rest of the first paragraph to read:
“Prior to 1980, the four-line limit for troll
vessels was imposed only in Alaska
waters, Elsewhere on the coasl the line
limit was six lines; in some jurisdictions
there was no limit."

Sec. 8.3 (Pg. 33267)—Delete the last
paragraph beginning “The Council
intends * * *"

Sec. 8.3.1.1 (Pg. 33268)-—Change
paragraph 2 under subsection “'B. Gear™
to read; "Commercial fishing is allowed
only by trolling gear in the FCZ east of
Cape Suckling, South of the latitude of
Cape Spencer. no more. than four lines
may be fished. North of that latitude no
more than six lines may be fished. No
more than six gurdies may be mounted
and in operational condition.”

Sec. 8.3.1.2 (Pg, 33268)—Change the
heading to “Size, Sex and Possession
Restrictions and Landing
Requirements.”

Change paragraph 1 of subsection “A.
Size" to read: “'Chinook salmon—28inch
minimum total length.”" Delete sentence
following which pertains to alternative
measurement for beheaded chinook.

Change subsection "C. Landing
Requirement to read: “All troll caught
chinook and coho-salmon must be
landed with the head on.”

Change "'D. Sport Bag Limit" to “E.
Sport Bag Limit" and add a new
subsection as follows: "D. Possession
Prohibited: No vessel may have on
board any species of salmon while
fishing in an area closed to the taking of
that species.”

Change the "Ratignale” portion of the
section as follows: Delete the 6th
paragraph beginning “All trell canght
salmon * * ™" ;

Change the seventh paragraph by
deleting the last sentence beginning

“Tagged fish * * *" and substitule the
following: “Previous regulations have
required that salmon having the adjpose
fin removed, which indicates the fish is
tagged, must be landed with heads on.
This approach has not resulted in
satisfactory coded wire tag recovery
rates. In order to improve such rates, all
troll caught chinouk dnd coho salmon
must have their heads on when landed,'

Insert a new paragraph after the
paragraph just changed as follows;

“In order to facilitate compliance the
enforcement of any inseason closures
(see Section 8.3.1.4), the possession of
any species of salmon for which a
closure has been instituted, aboard a
vessel engaged in fishing in the area
closed, is prohibited."”

Sec. 8.3.1.4 (Pg. 33269)—Add after
paragraph "(f)" a new paragraph as
follows: “The current Stale of Alaska
management plan for 1980 includes an
intention to institute a 10-day closure for
the entire Southeast Alaska troll lishery
beginning on or about July 10, unless
evaluation of the coho salmon run
indicates a well above average
magnitude and good movement inshore.
This closure is designed to assist in
stabilizing or reducing coastal and
offshore effort on coho, as well as
assisting catch and escapement inshore,
unless strong runs preclude the need for
such a measure, The Council intends
that a similar closure, if one occurs.
should be instituted for the FCZ
pursuant to the procedures outlined in
Section 8.3.1.5."

Sec. 8.3.3.1 (Pg. 33270)—Delete all
material in section 8.3,3.1 beginning with
the paragraph that starts, “An FMP
adopted by the Pacific Fishery

Sec. 8.5 (Pg. 33271)—Change 72
hours" to “one week."

Procedural Explanation

The necessary amendments to the
regulations required la implement these
Plan amendments all fall within one of
three sections of Part 674, Each of these
three sections has been amended
previously, but has never been cadified.
Therefore, for clarify and understanding.
the precise language of the proposed
amendment is followed by a redraft of
the entire section as it will appear if the
proposed amendment is adopted in the
final regulations.

The Assistant Administrator has
determined that the regulations
promulgating this ameéndmenl! are
significant within the meaning of both
the National Environmental Palicy Act.
and Executive Order 12044,
Conseguently, an Environmental Impact
Statement and a regulatory analysis are
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being prepared, and may be examined
at the Regional Office of the National
Marine Fisheries Service, Juneau,
Alaska (telephone: 907 586-7221).

Signed this 15th day of May, 1960, at
Washington, D.C.
Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.
(16 U.S.C. 1801 et seg.)

50 CFR 674 is proposed to be amended
as follows:

1. Amend 674.4{a)(4) by changing
1980 to 1981". Section 674.4, as
amended, reads as follows:

§674.4 Permits.

(a) General.—{1) Power troll permits.
The only persons who may engage in
commercial fishing for salmon in the
management area using power troll gear
are operators of fishing vessels who:

(i) On May 15, 1979, held a valid State
of Alaska power troll permanent entry
permit;

(ii) On May 15, 1879, held a valid State
of Alaska power troll interim-use permit;
or

(iii) Hold a permit issued by the
Regional Director under paragraph (b) of
this section.

(2) No permit is required of a
crewmember or other person assisting in
the operation of a commercial salmen
troll vessel if the permit holder is on
board and engaged in fishing,

(3) The right of access fo the ocean
salmon fishery provided herein
constitutes a use privilege which may be
modified or revoked without
compensation.

(4) The permission to fish under this
section expires at 11:59 p.m. (local time
on April 14, 1881.

(b) Permits issued by the Regional
Director.

(1) Eligibility. (i) Except as provided
in paragraph (b)(1)(ii) of this section,
any person is eligible for a permit
described in paragraph (a)(1)(iii) of this
section if that person, during any one of
the calendar years 1975, 1976, or 1977:
(A) Operated a fishing vessel in the
management area; (B) engaged in
commercial fishing for salmon in the
management area; (C) caught salmon in
the management area using power troll
gear; and (D) landed such salmon. (ii)
The following persons are not eligible:
(A) Persons described in paragraphs
(a)(1)(i) or (ii) of this section; (B) persons
who once held but no longer hold a
State of Alaska power troll permanent
entry or interim-use permit; and (C)
persons holding a permit under this
paragraph (b).

(2) Application. (i) Each applicant for
a permit under this paragraph shall

submit a written application to the
Regional Director at least 30 days prior
to the date on which the applicant
desires to have the permit made
effective,

(i) Each applicant shall provide the
following information:

(A) The applicant's name, mailing
address and telephone number;

(B) The name of the fishing vessel;

(C) The fishing vessel's United States
Coast Guard documentation number or
State registration number; g

(D) The home port of the vessel;

(E) The length and registered tonnage
of the vessel;

(F) The color of the vessel;

(G) The type of fishing gear used by
the vessel; and

(H) The signature of the applicant.

(iii) The information required by
paragraphs (b)(2)(ii)(B}-{G) shall be
provided for each vessel which the
applicant intends to use for commercial
fishing under this Part. Any changes in
such information occurring after a
permit is issued shall be reported to the
Regional Director within 30 days of that
change,

(iv) Each applicant shall submié State
fish tickets or other equivalent
documents showing the actual landing
of salmon taken in the management area
by the applicant with power troll gear
during any one of the years 1975-1977,

(3) Issuance. (i) Upon receipt of a
properly completed application and any
required document, the Regional
Director shall promptly determine
whether permit eligibility conditions
have been met, and if so, shall issue a
permit. If the permit is denied, the
Regional Director shall notify the
applicant in accordance with paragraph
(e) of this section.

(i) If an incomplete or improperly
completed permit application is filed, or
if any required decument has not been
filed, the Regional Director promptly
shall notify the applicant of the
deficiency. If the applicant fails to
correct the deficiency within 30 days
following the date of receipt of
notification, the application shall be
considered abandoned.

(4) Alteration. No person shall alter,
erase, or mutilate any permit. Any
permit that has been altered, erased, or
mutilated shall be invalid.

(5) Replacement. Replacement permits
may be issued to replace lost or
unintentionally mutilated permits. An
application for a replacement permit
shall not'be considered a new
application.

(c) Transfers. Except for emergency
transfers authorized under paragraph (d)
of this section, this paragraph (c)
governs transfer of authorization under

this part to engage in commercial fishing
for salmon.

(1) Alaska Permanent Entry Permits.
(i) The authorization urider paragraph
(a)(1)(i) of this section transfers with the
transfer of the Alaska power troll
permanent entry permit. At the time the
State permit is transferred, the authority
of the transferor under paragraph
(a)(1)(i) expires.

(ii) Any person to whom transfer of a
State of Alaska power troll permanent
entry permit is denied by the State, may
apply to the Regional Director for
approval of a transfer for purposes of
paragraph (a)(1)(i) of this section. The
Regional Director shall approve such
transfer if it is determined that such
person had the ability to participate
actively in the fishery at the time the
transfer application was filed with the
State, that such individual has access to
gear necessary for the fishery, that
Alaska has not instituted proceedings to
revoke the State permit because it was
fraudulently obtained, and that the
proposed transfer is not a lease.

(A) A request for transfer under this
paragraph (c)(1)(ii) shall be filed with
the Regional Director within 30 days of
the State's denial of the transfer, and
shall include (1) all documents and other
evidence submitted to the State in
support of the transfer and (2) a copy of
the State's decision denying the transfer,
The Regional Director may request
additional information from the
individual requesting transfer or from
the State to aid in the consideration of
the request.

(B) If the transfer is denied, the
Regional Director shall notify the
applicant in accordance with paragraph
(e) of this section.

{C) The authorization to engage in
commercial fishing for salmon that is
granted under this paragraph (c){1)(ii) is
not transferable, except that such
authorization may be transferred to the
person who holds the Alaska power troll
permanent entry permit from which such
authorization was originally derived.

(D) If the authorization to engage in
commercial fishing in the management
area is transferred under this paragraph
(c)(1)(ii) the person who holds the
Alaska power troll permanent entry
permit from which such authorization
originally derived may not engage in
commercial fishing for salmon in the
management area under paragraph
(a)(1)(i) of this section, unless such
authorization is transferred to that
person under paragraph (c)(1)(ii)(C) of
this section and the Regional Director is
so notified in writing,

(2) Other Permits. Authorization to
engage in commercial fishing for salmen
under paragraphs (a){1) (ii) or (iii) of this
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section is not transferable, except for
emergency transfers under paragraph (d)
of this section.

(d) Emergency Transfer. (1) The
authorization to engage in the
commercial salmon fishery under
paragraph (a) of this section may be
transferred on a temporary basis but not
beyond the remainder of the calendar
year, when sickness, injury, or other
unavoidable hardship prevents the
permittee from such fishing.

(2) Prior to any such emergency
transfer, the permittee, or another
person if the permittee is unable due to
sickness or injury, shall submit to the
Regional Director written request for an
emergency transfer. Such request shall
state the reasons why the permittee is
prevented from fishing.

(3) Upon receipt of a request, the
Regional Director promptly shall
determine whether or not to authorize
the emergency transfer, and shall notify
the applicant in accordance with
paragraph (e) of this section. The
Regional Director may request
additional information to aid in the
determination. Such transfer shall not
take effect until written authorization
from the Regional Director is received.

(4) Paragraphs (d) (2) and (3) of this
section apply to a holder of an Alaska
power troll permit only if the State has
denied an emergency transfer of that
State permit. If the State has authorized
an emergency transfer of a State permit,
the transferee must notify the Regional
Director in writing before the emergency
transfer is effective for purposes of
paragraph (a)(1) of this section. Such
notification may be accomplished by
mailing to the Regional Director a copy
of the Alaska emergency transfer
request form.

(e) Appeals and Hearings. (1) A
decision by the Regional Director to:

(i) Deny a permit under paragraph
(b)(3)(i) of this section; or

(ii) Deny a transfer under paragraph
(c) or (d) of this section, shall be in
writing, shall state the facts and reasons
therefor, and shall advise the applicant
of the rights provided in this paragraph

e).

(2) Any decision of the Regional
Director shall be final 30 days from
receipt by the applicant, unless an
appeal is filed with the Assistant
Administrator within that time. Failure
to file a timely appeal shall constitute
waiver of the appeal. (Address:
Assistant Administrator, National
Marine Fisheries Service, Room 400,
Page 2 Building, 3300 Whitehaven Street,
N.W., Washington, D.C. 20235).

(3) Appeals under this paragraph shall
be in writing and set forth the reasons
why the appellant believes the Regional
Director's decision was in error, and
shall include any supporting facts'or
documentation.

(4) The appellant may, at the time the
appeal is filed with the Assistant
Administrator, request a hearing with
respect to any disputed issue of material
fact. Failure to request a hearing at this
time shall constitute a waiver of the
hearing. If a request for a hearing is
filed, the Assistant Administrator may
order a hearing if it is determined that a
hearing is necessary to resolve material
issues of fact and shall so notify the
appellant.

(5) If the Assistant Administrator
orders a hearing, that order shall also
serve to appoint a hearing examiner to
conduct an informal fact finding inquiry
into the matter, Following the hearing,
the hearing examiner shall promptly
furnish the Assistant Administrator with
a report and appropriate
recommendations.

(6) As soon as practicable after
considering the matters raised in the
appeal, and any report or
recommendation of the hearing
examiner in the event a hearing is held
under this section, the Assistant
Administrator shall notify the appellant
in writing of the final decision. The
notice shall summarize the findings of
the Assistant Administrator and set
forth the basis of the decision. The
decision of the Assistant Administrator
shall be final and unappealable.

(f) Display. Any permit described in
paragraph (a) of this section shall be on
board the vessel at all times while the
vessel is in the FCZ, and shall be
displayed for inspection upon request of
any Authorized Officer.

(g) For purposes of this § 674.4, the
definition of “person" excludes

28 dinches

corporations, partnerships, associations
or other nonhuman entities.
2. Section 674.21, is revised as follows:

§ 674.21 Catch Limitations.

(a) Size Restrictions.—{(1) Minimum
size limit. (i) Chinook Salmon. Only
chinook salmon 28 inches or more in
length may be retained.

(ii) Other salmon, There is no
minimum size limit for sockeye, coho,
pink, or chum salmon.

(2) Method of Measurement. For
purposes-of paragraph (1)(i) of this
subsection, a chinook salmon is
measured in a straight line passing over
the pectoral fin, from the tip of the snout
to the tip of the tail in its natural open
position (see figure 1),

(3) Mutilation. No person on a fishing
vessel in the management area shall
mutilate or otherwise disfigure a salmon
for which a minimum size is set by these
regulations, in a manner which prevents
determining that salmon's length.

(b) Personal Use Dally Catch Limit.
No person may catch in the management
area and retain more than six (6) salmon
for personal use per day, or possess
while in the management area more
than twelve (12) salmon, No more than
three of the salmon retained or
possessed may be chinook.

(¢) Landing Requirements. All
chinook or coho salmon taken in the
management area must have heads on
until such salmon are delivered to a port
of landing. Such salmon shall be made
available for retrieval of the coded wire
tag by an appropriate offxc:al at the port
of landing.

(d) Possession Prohibited. The
possessxon or retention of species of
salmon in the management area or
portion thereof which has been closed to
the taking of such species of salmon, by
vessels engaged in commermal fishing,
is prohibited.

Z
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3. Revise § 674.24(a) to read as
follows:

§674.24 Gear restrictions.

(a) Commercial fishing.—(1) West
Area. Commercial fishing for salmen in
the West area is not permitted.

(2) East Area. (i) Gear Type.
Commercial fishing for salmon in the
East area is permitted only with power
troll gear or hand troll gear.

(ii) Vessels engaged in commercial
fishing for salmon may not fish more
than four lines south of a line beginning
at the intersection of the inner boundary
of the FCZ and the latitude of Cape
Spencer at 58°12'08" N. lat., thence west
along said latitude to 138°00° W. long.,
thence south along said longitude to
58°00' N. lat., thence west along said
latitude to the intersection of the outer
boundary of the FCZ and 58°00' N. Iat.
North of the line described above, such
vessels may not fish more than six lines.
All vessels engaged in commercial
fishing for salmon must not have more
than six gurdies mounted and in
operational condition.

(iii) Commercial fishing with hand
troll gear is permitted in the East area,
subject to all other applicable provisions
of this Part.

[FR Doc. B0-15806 Filed 5-20-80; 8:45 am)
BILLING CODE 3510-22-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Parts 23 and 810

Proposed Finding of Nondetriment in
Response to U.S. District Court
Injunction on Export of Bobcats (Lynx
Aufus)

AGENCY: U.S. Fish and Wildlife Service,
Interior.

ACTION: Notice of proposed finding and
request for comment.

summARY: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora is a 59-
nation treaty regulating import and
export of species included in three
appendices. Export of species included
in Appendix Il requires, prior to grant of
an export permit, a finding by a Scientic
Authority of the country of origin that
such export will not be detrimental to
the survival of the species. The bobcat
(Lynx Rufus] is included in Appendix II
with most other members of the cat
family [Felidae). Since 1977, the

Endangered Species Scientific-Authority
(ESSA), as Scientific Authority for the
United States, annually reviewed the
status and management of this and
certain other species on a State-by-State
basis in order to make determinations
on whether export would not be
detrimental. On September 26, 1979, the
ESSA published findings favorable to
export of babcat pelts taken in the 1978-
80 season in 35 States and the Navajo
Nation. On December 12, 1979, as a
result of a suit filed by Defenders of
Wildlife, Inc., the U.S. District Court for
the District of Columbia filed a
Memorandum Opinion and Order which
reversed the ESSA's previous findings
for five of those States and parts of two
others, thus enjoining export of bobcat
pelts legally taken in those States or
areas. Since the time judgment was
entered, the scientific Authority function
was reassigned to the Fish and Wildlife
Service by the 1879 Amendments to the
Endangered Species Act of 1973, Three
of the States affected by the ruling,
Florida, Massachusetts, and New
Mexico, have submitted additional
biological and management information
to the Service. They have asked the
Service to petition the District Court to
lift its injunction based on this
additional material. The Service, as
Scientific Authority for the Convention,
gives notice of its preliminary finding
that this material provides extensive
new evedence that export of bobcats
taken in those States in 1979-80 will not
be detrimental to the survival of the
species. Final approval of such exports
will depend on a favorable ruling by the
courts.

pATE: All information received by June
5, 1980, will be considered.

ADDRESS: Please address
correspondence to the Office of the
Scientific Authority, U.S. Fish and
Wildlife Service, Washington, DC 20240.
Materials concerning this preliminary
finding will be available for public
inspection from 7:45 am to 4:15 pm,
Monday through Friday, in room 538,
1717 H Street, NW, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Dr. Richard L. Jachowski, Office of the
Scientific Authority, U.S. Fish and
Wildlife Service, Washington, DC 20240,
telephone (202) 653-5948.
SUPPLEMENTARY INFORMATION: The
ESSA's final findings for the 1979-80
harvest season of bobcat, lynx, and river
otter were published on September 26,
1979 (44 FR 55539). Complete references
to preliminary findings, standards, and

summaries of information previously
received for that and previous seasons
may be found in that notice and in the
preliminary notice of those findings (44
FR 40841, July 12, 1979). In those
findings, the ESSA found in favor of
export of bobcat pelts taken in the 1979~
80 season in 35 States and the Navajo
Nation.

In the suit, Defenders of Wildlife, Inc.
v. Endangered Species Scientific
Authority, et al, No. 79-3060 (D.D.C.
December 12, 1979), Defenders of
Wildlife asked the Court to prohibit
export from all jurisdictions approved
by the ESSA and to declare inadequate
the standards used by the ESSA in
reaching those determinations. The
Court found the information upon which
the Scientific Authority made its
determinations sufficient in all but
seven States. The Court enjoined export
of bobcats taken in 1979-80 in Florida,
Massachusetts, New Mexico, North
Dakota, Wisconsin, Oregon east of the
Cascades, and the high plains ecological
area of Texas. Implicit in the Court's
opinion is a determination that the
standards applied by the Scientific
Authority in making its determinations
were adequate. Thus the Court
prohibited export from the seven States
on the basis that it considered the
available information inadequate to
support the ESSA findings for those
States.

Each of the three States discussed in
this notice provided the Service with
considerable additional documentation
relevant to the problems addressed by
the Court. The Court's decision prohibits
only export of pelts taken in the affected
States and does not prohibit hunting,
trapping or commerce in the species
within the United States.

The Service proposes that export of
bobcats legally taken in Florida,
Massachusetts and New Mexico in the
1979-80 season will not be detrimental
to the survival of the species, based on
information summarized in the Federal
Register notices cited above and on the
following new information. In each case,
this finding would have as a condition
that pelts are clearly identified as to
State of origin and season of taking,
including tagging according to standards
and conditions previously established
by the Service.

Florida. New materials provided by
the State of Florida include results of
scent station surveys, a more detailed

.analysis of available and protected

habitat, details on distribution of
harvest, an estimate of a minimum
statewide population, and additional
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information on planned research. The
State now has data from 87 scent station
lines (10 stations in each line) which can
be compared for the fall of 1978 and the
fall of 1979. These lines are distributed
throughout the State, and were designed
specifically to higher visitation rate in
1979 than was found in 1978 for the
entire State (confirmed statistically), in
spite of the higher prices and apparently
higher harvest pressure. These indices
were also higher for each of the five
State management regions when
analyzed separately. Based on land use
and vegetation cover data from the
Florida Division of State Planning, the
State estimates 25,411 square miles of
suitable bobeat habitat (43 percent of
State area), plus another 17,600 square
miles of habitat considered less suitable
but utilized by bobcats. Of the more
suitable habitat, 4,260 square miles of
Federal and State land, or 16.8 percent,
are closed to hunting or trapping, in
addition to such private land as may
also be closed. Harvest distribution
records for the State's five management
regions indicate that 74 percent of the
take in 1978-79 came from the two
northernmost regions. These regions
share habitat and land use patterns with
other southeastern States where several
studies have found high densities of
bobcats, especially in pine plantations
which by their short cycle of cutting and
regeneration, provide both cover and
early stages of succession supporting
large numbers of prey species. Florida
has estimated a minimum population
level: A conservative estimate of one
bobcat per square mile was derived

. from several radiotracking and
livetrapping studies in the southeast,
and extrapolated to the better habit
alone, resulting in an estimate of over
25,000 bobcats. The projected harvest of
2,000 would amount to a harvest of eight
percent of the population, which is well
within conservative guidelines. (Bobcat
populations can more than double
annually due to reproduction, and
natural adult mortality is low. In
rigorous climates, young survival may
fluctuate considerably due to varying
levels of prey populations (cf. Crowe,
1975, J. Wildl. Mgmt,, 39:408). In warmer
climates, one would expect more
consistent prey populations, resulting in
higher juvenile survival, which could
allow a take well above the estimated
eight percent.) The State has also
supplied details of research that is being
initiated on the relationship between
bobcat densities and several methods of
determining population trends such as
scent post surveys and monitoring of
radioactively labelled scats.

The Court's Opinion stated for
Florida:'

The Court finds for the plaintiff [Defenders
of Wildlife] with regard to Florida. Although
the Court applauds Florida's initiation-of field
research regarding bobcat habitat and
population trends, the Court notes (1) that
until now very little management attention
has been paid to the bobcat, and (2) that
much of what little harvest data had been
collected has been lost or destroyed. (3) The
Court is not satisfied that an appraisal of the
bobcats' status in Florida [which] is sufficient
to support a finding of no-detriment has been
obtained. (4) There are no bag or possession
limits.

The information cited above provides
considerable new information
concerning “an appraisal of the bobcats'
status in Florida" (point 3 of Court
Opinion for Florida), and also supports
the conclusion that a bag limit is not
needed in that State at present (point 4).
Regarding points one and two, it is clear,
and was acknowledged by the Court,
that Florida has moved aggressively in
the past two years in both regulatory
and research initiatives. They have
made an effort to reconstruct estimates
of their lost harvest data from dealer
records, which would indicate minimum
harvest levels. The studies described
above demonstrate that current harvest
levels would not result in export which
would be detrimental. Past harvests in
Florida, especially those based on
export demand, would reasonably be
expected to be smaller than present
harvests because the pelts were less
valuable. Southern bobcat pelt prices
have lagged behind and never reached
the price levels of pelts from northern
and western States. The loss of past
harvest data would be more critical if
Florida were depending on them in its
present management. However, they
have developed field indices and other
methods which do not rely on those lost
data.

Massachusetts. Additional
information has been provided by
Massachusetts concerning methods of
estimating the State population,
additional analyses of age structure,
more details on available and protected
habitat, more details on survey
methodology, and additional analyses of
harvest and tagging reports.

Massachusetts’ analysis of available
bobcat habitat is based on detailed
studies which distinguish among 104
different habitat types from aerial
surveys. The State recognizes 3,010
square miles of bobcat habitat within
the 5,000 square mile area of western
Massachusetts where the bobcat occurs.
Of the available habitat, 473 square
miles (16 percent of the available
habitat) is closed to hunting or trapping,

either as public refuges or as posted
private land. Another 10 to 12 percent of
this habitat, although open to hunting, is
public land where habitat will be
maintained. As was discussed in Court
for Wyoming and other States,
Massachusetts has several ways of
confirming that the suitable habitat is
actually occupied. A large staff of
trained biologists, game wardens, and
other experienced personnel spend a
considerable amount of time in the field
throughout the area and are involved in
monthly meetings for review of wildlife
status. Although not quantitative, these
reviews would not apparent
disappearances, declines or increases of
the species in the areas covered. Such
reviews have generally indicated
increases of bobcats. Long-term harvest
distribution records provide additional
evidence: one of the first signs of decline
would be disappearance of the species
from significatnt parts of its range, yet
current harvest is still from the same
areas where bobcats historically were
taken in some numbers. A recent more
extensive analysis of age structure,
discussed below, also provides
assurance of the populations' stability.
New analyses of records derived from
tagging indicate that of 25 bobcats
trapped in the past three seasons (1977~
80), only two bobcats were the target
species. Most of the remainder were
taken incidental to trapping for aquatic
or semi-aquatic mammals (e.g., raccoon
or mink) due to a State law against
trapping on land. Hunters took 47
bobcats in the same period. Because
bobcat hunting requires considerable
expense for buying, maintaining, and
training dogs, aside from the time and
experience required to train for a
successful hunt, increased pelt prices
could be expected to have minimal
influence on hunting take of bobcats.
(Only three hunters have taken more
than one bobcat in the past three years.)
Only a small proportion of the bobcats
harvested in the State were reported as
exported, further indicating the minor
impact of export on that population. The
harvest rate has been sufficiently low
(no more than 30 per year) that the
population, which has been estimated
by State biologists at 500 or more, could
more than make up that loss each year
by normal recruitment. The original
density estimate was extrapolated only
to better habitat, ignoring agricultural
land which is probably also utilized. The
estimate has recently been confirmed by
use of a density estimate derived from
nearby similar habitat in New York.
The State has now aged and analyzed
additional specimens, resulting in
samples of 22 for 1978-79 and 16 for
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1979-80. These samples are large enough
for a valid statistical comparison, and
are not significantly different
(Kolmogorov-Smirnov test), indicating
no change in the age structure between
the two seasons, and allowing the
samples to be combined for a total
sample of 38. Of these 38, nearly 24
percent are 3.5 years or older and seven
individuals are over 6.5 years. Such a
proportion of older animals is
characteristic of a healthy population,
not one heavily impacted by harvest. In
addition, 19 animals, or 50 percent, are
first-year animals, demonstrating a high
level of successful breeding and
providing further assurance of no
detriment to the population.

[n conclusion, neither the range of
occurrence nor the location of harvest
has demonstrably changed over recent
time, indicating stability of distribution.
The distribution of old and young age
classes among the population sampled
indicates continued healthy recruitment.
The areas either closed to hunting and
trapping, or controlled as public lands,
promise continuing refuges and suitable
habitat for bobcats. The recent
corroboration of population density
estimates gives even greater weight to
finding the impact of export trade on the
Massachusetts population of bobcats to
be non-detrimental.

The Court’s Opinion stated for

Massachusetts: 3

The Court concludes that ESSA'’s finding of
io-detriment is inadequate notwithstanding
the state's harvest quota. (1) Population
estimates are tenuous and outdated and
based on troublesome assumptions, {2) The
most recent age structure analysis of that
population is unsatisfactory.

The Court’s concerns about
population estimates [point 1 of
Opinion), based on testimony
concerning the State, apparently are that
the State's population estimate is based
on an extrapolation of a three-year
study done in the early 1870's. Total
population estimates can be useful in
providing general guidelines, when used
in conjunction with other information,
but are not a necessary element of
wildlife management or of findings on
nondetriment. The validity and
usefulness of the State's population
estimate has been strengthened by the
new information presented, although a
finding of no detriment could be made
without it in this case.

The Court criticized the State
(Opinion, point 2) as having an
unsatisfactory age structure analysis,
apparently based on testimony (p. 372 of
transcript) that only nine animals from
1977 had been analyzed. No testimony
discussed an additional 15 animals that

~

had previously been analyzed from
1978-79 in a letter which plaintiffs
apparently did not have in their original
records (p. 822-823 of transcript) but
which is part of the official record. The
even larger sample that has now been
analyzed demonstrates more clearly
that the relative abundance of the
different age classes is characteristic of
a healthy population.

New Mexico. Since the Court hearing,
the New Mexico Legislature has granted
authority for management of bobcat to
the New Mexico Department of Game
and Fish, effective April 1, 1980. The
new legislation gives the agency full
authority to limit seasons, set bag limits,
or carry out other methods of limiting
harvest and controlling trapping
pressure as necessary. For other States,
such methods of harvest limitation have
been considered more effective than a
Federal export quota for assuring a level
of export which is not detrimental. New
Mexico has requested that their
previously assigned export quota of
6,000 be reduced to 4,000, which is
below their recent harvest levels. New
Mexico has now provided the Service
with a detailed analysis of 4,401 bobcats
from the 1978-79 season and 4,569 from
the 1977-78 season. This analysis
includes a breakdown by county, game
management region, month, age, and
sex. Analysis of trapper effort for the
1978-79 season includes details, for each
of 32 counties and nine management
regions, of catch per trapper, catch per
square kilometer, and trappers per
square kilometer. The State has also
prepared a mathematical model, based

- on this large number of specimens,

which analyzes the two seasons for
each of the nine management regions.
This model compares observed survival
and replacement rates to those expected
in a stable population at equilibrium.
The expected equilibrium rates have
been independently calculated in two
ways. The first uses a theoretical
population, assuming a maximum age of
16 years and a constant mortality rate.
The second is derived from an actual
age distribution from 367 female
specimens. Both methods produce
nearly identical results. By comparing
the actual and expected values for each
of the nine management regions
between years, the model demonstrates
that all tested segments of the State
population have been near or above
equilibrium levels, and that trapping
mortality has been insignificant relative
to normal environmental mortality
factors. Because adjacent management
regions with similar habitats show
similar trends, the usefulness of the
model is further confirmed. The model

provides confidence that the past effect
of trapping has not been detrimental to
the population, and therefore, that
export is not detrimental. The new
availability of controls allows the State
to anticipate and respond effectively in
the future. The new law requires that
bobcat trappers be subject to all laws
regarding trapping, thus providing more
control over the extent of harvest
pressure, and allowing even better data
gathering.

The Court’s Opinion stated for New
Mexico:

The Court finds for plaintiff. (1) Presently
the state of New Mexico is without authority
to manage the bobcat, since it is clasgsified as
a predator. (2) The ESSA imposed quota of
6,000 is far in excess of past harvest
estimates. (3) The trapping pressure on
bobcat populations is not known. {4) There
are no bag or possession limits. (5) What
recent harvest data the state had in its
possession had not been analyzed at the time
New Mexico made its submission to ESSA.

The recently granted authority for
management of bobcat directly responds
to the first point cited in the Court
Opinion regarding New Mexico, and has
important effects on the second, third,
and fourth points raised by the Court.
The analysis of data described above
now provides sufficient grounds, in
connection with the authority of the
New Mexico Department of Game and
Fish to manage the bobcat, for a finding
that export of bobcats harvested in that
State will not be detrimental to the
survival of the species.

ENVIRONMENTAL ASSESSMENT: The
ESSA previously reviewed the potential
effects of export findings for possible
environmental impacts (43 FR 29475,
July 7, 1978). The conclusion of that
review was that approval of export
generally would not be a major Federal
action “significantly affecting the guality
of the human environment" within the
meaning of the National Environmental
Policy Act, section 102(2)c. The Service
concurs with that previous analysis, and
considers that the present proposed
action falls within its scope.

Dated: May 19, 1980.
Lynn A. Greenwalt,
Director, Fish and Wildlife Service.
[FR Doc 80-15752 Filed 5-20-80; 845 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Garland, Hot Springs, Howard, Logan,
Montgomery, Perry, Pike, Polk, Saline,
Scott, Sebastian, Yell Counties,
Arkansas, and LeFlore and McCurtain
Counties, Okla.; Intent To Prepare an
Environmental impact Statement

The Department of Agriculture, Forest
Service, will prepare an environmental
impact statement for the Ouachita
National Forest Land and Resource
Management Plan.

Public Law 94-588 (National Forest
Management Act of 1976) directs the
Secretary of Agriculture to develop land
and resource management plans for
units of the National Forest System in
accordance with regulations prepared
under the Act. The resulting land and
resource management plan will provide
for multiple use and sustained yield of
goods and services from the Ouachita
National Forest.

The planning process will integrate all
resource planning—timber, range, fish
and wildlife, water, wilderness, and
recreation—together with resource
protection and resource use activities.
The process will be issue-oriented, i.e.,
public issues, management concerns,
and development opportunities will be
analyzed continually throughout the
process.

A reasonable range of alternatives
will be formulated by an
interdisciplinary team to provide
different ways to address and respond
to the major public issues, management
concerns, and resource opportunities
identified during this planning process.

Alternatives will reflect a range of
resource outputs and expenditure levels.
In formulating these alternatives, the
following criteria will be met:

(1) Each alternative will be capable of
being achieved:

(2) A no-action alternative will be
formulated, that is the most likely
condition expected to exist in the future
if current management direction would
continue unchanged;

(3) Each alternative will provide for
orderly elimination of backlogs of
needed treatment for the restoration of
renewable resources as necessary to
achieve the multiple-use objectives of
that alternative.

(4) Each identified major public issue
and management concern will be
addressed in one or more alternatives;
and ;

(5) Each alternative will represent to
the extent practicable the most cost
efficient combination of management
practices examined that can meet the
objectives established in the alternative.
Each alternative will state at least:

(1) The condition and uses that will
result from long-term application;

(2) The goods and services to be
produced, and the timing and flow of
these outputs;

(3) Resource management standards
and guidelines; and

(4) The purposes of the management
direction proposed.

As an early step in the planning
process, Federal, State, and local
agencies, organizations, and individuals
who may be interested in, or be affected
by the decision will be invited to
participate in a scoping process which
includes: (a) identification of those
issues to be addressed; (b) identification
of those issues to be analyzed in depth;
and (c) identification of those issues
which are not significant, or which have
been covered by prior environmental
review. To accomplish this scoping
effort, the Ouachita National Forest will
send out information in early June, 1980.
The information will be sent to and
comments solicited from Federal, State,
and local agencies, organizations, and
individuals who have expressed an
interest in National Forest Planning. The
comment period will extend to July 30,
1980.

Written comments should be sent to:
Forest Supervisor John V. Orr, Ouachita
National Forest, P.O. Box 1270, Hot
Springs, Arkansas 71901, The
commercial telephone number is 501~
321-5202.

The draft environmental impact

statement and plan will be available by
February, 1982 for a 90-day comment
period. The final environmental impact
statement and plan is scheduled for
completion in September, 1982.

Lawrence M. Whitfield, Regional
Forester, Southern Region of the Forest
Service, is the responsible official for
approval of the environmental impact
statement and plan.

For further information about the
planning process or the environmental
impact statement, contact E. ]. Wenner,
Jr., Team Leader, Interdisciplinary
Team, Quachita Natjonal Forest (501-
321-5202).

Dated: May 12, 1980.

James S. Sabin, Jr.,

Acting Regional Forester.

[FR Doc. 80-15525 Filed 5-20-80; 8:45 am|
BILLING CODE 3410-11-M

COMMISSION ON CIVILRIGHTS

Kentucky Advisory Committee;
Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the Kentucky
Advisory Committee of the Commission
will convene at 1:00 P.M. and will end al
4:00 P.M. on June 11, 1980, at Freedom
Way at the Fairgrounds. Executive East,
Dolphin Room, Louisville, Kentucky.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Southern Regional
Office of the Commission, Citizen Trust
Bank Building, Room 362, 75 Piedmont
Avenue, N.E. Atlanta, Georgia 30303.

The purpose of this meeting is to
discuss meeting held with members of
the Governor's staff re: the Kentucky
State Police Study and plan for the Fair
Housing Followup Study.

This meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C,, May 18, 1980.
Thomas L. Neumann,
Advisory Committee Management Officer.
[FR Doc. 80-15505 Filed 5-20-80: 8:45 am|
BILLING CODE 6335-01-M
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DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board
[Docket No. 7-80]

proposed Foreign-Trade Zone, City of
Detroit, Mich.; Application and Public
Hearing

Notice is hereby given that an
application has been submitted to the
Foreign-Trade Zones Board (the Board)
by the City of Detroit, a Michigan public
corporation, requesting authority to

-establish a general-purpose foreign-
trade zone in the City, within the Detroit
Customs port of entry. The application
was submitted pursuant to the
provisions of the Foreign-Trade Zones
Act of 1934, as amended (19 U.S.C. 81a~
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on May 14, 1980. The applicant is
authorized to make this proposal under
Chapter 447, Act 154, Michigan Public
Acts of 1963, effective September 6, 1963
(MSA 21.302(1)). :

The proposal calls for the
establishment of a 5-acre general-
purpose zone on a 16-acre tract recently
acquired by the City as an expansion of
the Clark Street Port facility, near
downtown Detroit and less than 1 mile
from the Ambassador Bridge border
crossing into Windsor, Canada. The City
would assign zone administrative
responsibilities to the Detroit/ Wayne
County Port Authority, a non-profit
multi-jurisdictional board, and the zone
operator would be the Detroit Marine
Terminals, Ing., a local terminal
operator. Initially a 10,000 square foot
warehouse structure will be built on the

The application contains economic
data and information concerning the
need for a zone in Detroit. Several firms
have indicated their intention to use the
requested zone area for warehousing,
assembly, processing, distribution and
light manufacturing activities involving
such products as auto accessories, gas
beating equipment, non-ferrous metals,
alcoholic beverages, and meat products.
In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report thereon to the
Board. The committee consists of: Hugh
J. Dolan (Chairman), Office of the
Secretary, U.S. Department of
Lommerce, Washington, D.C. 20230;
Louis A, Mezzano, District Director, U.S.
Customs Service, 477 Michigan Avenue,
Detroit, Michigan 48226; and Colonel
Robert V. Vermillion, District Engineer,
U.S. Army Engineer District Detroit, P.O.
Box 1027, Detroit, Michigan 48226.

As part of its investigation, the :
Examiners Committee will hold a public
hearing on June 19, 1980, beginning at
9:00 am., in Room 859 (Eighth floor), U.S.
Courthouse, 231 West La Fayette,
Detroit. The purpose of the hearing is to
help inform interested persons about the
proposal, to provide an opportunity for
their expression of views, and to obtain
information useful to the examiners.

Interested parties are invited to
present their views at the hearing. They
should notify the Board's Exeeutive
Secretary of their desire to be heard in
writing at the address below or by
phone {202/377-2862) by June 12, 1980.
Instead of an oral presentation, written
statements may be submitted in
accordance with the Board's regulations
to the Examiners Committee, care of the
Executive Secretary, at any time from
the date of this notice through July 21,
1980. Evidence submitted during the
post-hearing period is not desired unless
it is clearly shown that the matter is
new and material and that there are
good reasons why it could not be
presented at the hearing. A copy of the
application and accompanying exhibits
will be available during this time for
public inspection at each of the
following locations:

Office of the Director, U.S, Department
of Commerce District Office, Federal
Building, Room 445, 231 West La
Fayette, Detroit, Michigan 48228;

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 6886—
B, 14th and E Streets NW.,
Washington, D.C. 20230.

Dated: May 14, 1980,
John J. Da Ponte, Jr.,
Executive Sec}etary.
[FR Doc. 80-15528 Filed 5-20-80; 8:45 am|
BILLING CODE 3510-25-M

[Docket No. 8-80]1

Proposed Foreign-Trade Zone and
Subzone Facliiities, Greater Detroit
Metropolitan Area; Application and
Public Hearing

Notice is hereby given that an
application has been submitted to the
Foreign-Trade Zones Board (the Board)
by the Greater Detroit Foreign-Trade
Zone, Inc. (GDFTZ), a nonprofit
Michigan corporation affiliated with the
Greater Detroit Chamber of Commerce,
requesting authority to establish a
general-purpose foreign-trade zone in
the City of Dearborn, Wayne County,
and special-purpose subzone in the City
of Romeo, Macomb County, adjacent to
the Detroit Customs port of entry. The
application was submitted pursuant to

the provisions of the Foreign-Trade
Zones Act of 1934, as amended (19
U.S.C. 81a-81u), and the regulations of
the Board (15 CFR Part 400). It was
formally filed on May 14, 1980. The
applicant is authorized to make this
proposal under Chapter 447, Act 154,
Michigan Public Acts of 1963, effective
September 6, 1963 (MSA 21.302(1)).

The proposed general-purpose zone
would be established at the Woodfab
Company distribution complex on a 5.5-
acre tract located at 6700 Chase Road,
off 1-94 in the City of Dearborn, some 5
miles west of downtown Detroit and 10
miles from the Detroit Metropolitan
Airport. Woodfab would be the zone
operator and would commence its zone
activity within an existing 75,000 square
foot structure. Expansion can be
accommodated within the requested
tract or at the operator's 60-acre land
bank located adjacent to the Detroit
Metropolitan Airport. Initial zone
activities would consist of warehousing,
assembly, processing, exhibition and
light manufacturing on a variety of
products including bearings, chemicals,
snow melting equipment, plumbing
supplies, fishing rods, and graphic arts
materials.

The special-purpose subzone would
be established at the 257-acre tractor
assembly plant of the Ford Motor
Company located at 701 East 32 Mile
Road in the City of Romeo, Macomb
County, about 35 miles north of Detroit.
The site consists of over one million
square feet of space devoted to the
manufacture of components for and the
assembly of agricultural and industrial
tractors. Owned by the Ford Motor
Company, the plant facility currently
employs 2,250 people,

Currently about 90% of the Romeo
plant’s output is sold in the U,S. in direct
competition with certain foreign-made
tractors which are imported duty-free.
The company is presently paying
Customs duties ranging from 3 to 18
percent on some of its imported
components. Subzone status is being
requested to eliminate duty assessments.
on these parts, thus helping make the
plant more competitive with foreign
plants.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report thereon to the
Board. The committee consists of: Hugh
J. Dolan (Chairman), Office of the
Secretary, U.S. Department of
Commerce, Washington, D.C. 20230;
Louis A. Mezzano, District Director, U.S.
Customs Service, 477 Michigan Avenue,
Detroit Michigan 48226; and Colonel
Robert V. Vermillion, District Engineer,
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U.S. Army Engineer District, Detroit,

P.O. Box 1027, Detroit, Michigan 482286.
As part of its investigation, the

Examiners Committee will hold a public

hearing on June 19, 1980, beginning at

approximately 11:00 a.m. in Room 859

(Eighth floar), U.S. Courthouse, 231 West

La Fayette, Detroit. It will begin

immediately following the hearing to be

held starting at'9:00 a.m. concerning a

foreign-trade proposal by the City of

Detroit (Doc. #7-80). The purpose of the

hearing is to help inform interested

persons about the proposal, to provide

an opportunity for their expressions of

views, and to obtain information useful
to the examiners.

Interested parlies are invited to
present their views at the hearing. They
should notify the Board's Executive
Secretary of their desire to be heard in
writing al the address below or by
phone (202/377-2862) by June 12, 1980.
Instead of an oral presentation, written
statements may be submitted in
accordance with the Board's regulations
fo the Examiners Committee, care of the
Executive Secretary, at any time from
the date of this notice through July 21,
1980. Evidence submitted during the
post-hearing period is not desired unless
it is clearly shown that the matter is
new and material and that there are
good reasons why it could not be
presented at the hearing. A copy of the
application and accompanying exhibits
will be available during this time for
public inspection at each of the
following locations:

Office of the Director, U.S. Department
of Commerce District Office, Federal
Building, Room 445, 231 West La
Fayette, Detroit, Michigan 48226;

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 6886-
B, 14th and E Streets, NW,
Washington, D.C. 20230.

Dated: May 14, 1980.

John |. Da Ponte, Jr.,

Executive Secretury.

JFR Doc. 80-15527 Filisd 5-20-80: 845 an)

BILLING CODE 3510-25-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcing Imposition of Import
Restraint Levels for Certain Cotton
and Man-Made Fiber Apparel From the
People’s Republic of China

May 19, 1980,

AGENCY: Commitiee for the
Implementation of Textile Agreements.

AcTION: Establishing import restraint
limits for cotton gloves in Category 331,

women’s, girls' and infants’ cotton knit
blouses in Category 338, men's and
boys' woven cotton shirts in Category
340, men's and boys', women's, girls'
and infants' cotton trousers in Category
347/348 and men's and boys’, women's,
girls' and infants’ man-made fiber
sweaters in Category 645/646, produced
or manufactured in the People's
Republic of China and exported to the
United States during the twelve-month
period beginning on May 31, 1980 and
exlending through May 30, 1981,
Products in these categories, exporied to
the United States during the previous
restraint period, but not entered, are
also subject to these restraints.

SUMMARY: On May 19, 1980, the
Government of the United States
informed the Government of the
People's Republic of China that the
import restraint limits invoked under
Section 204 of the Agricultural Act of
1956, as amended, on cotton and man-
made fiber apparel in Categories 331,
339, 340, 347/348 and 645/648 are being
imposed for the iwelve-month period
beginning en May 31, 1980 at the same
levels established for those categories
during the year which began on May 31,
1979.

EFFECTIVE DATE: May 31, 1980.

NOTE: Since additional discussions with
the Government of the People’s Republic
of China on a bilateral textile agreement
may take place, the letter published
below is subject, therefore, to
termination or revision as a result of
those discussions,

FOR FURTHER INFORMATION CONTACT:
Carl Rutha, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230. (202/377-5423).

SUPPLEMENTARY INFORMATION: On June
6, 1979, there was published in the
Federal Register (44 FR 32433) a letter
dated June 5, 1879 from the Chairman of
the Committee for the Implementation of
Textile Agreements to the Commissioner
of Customs directing that, effective on
June 11, 1979 and for the twelve-month
period beginning on May 31, 1979 and
extending through May 30, 1980, the
amounts of cotton and man-made fiber
textile preducts in Categories 331, 339,
340, 347 /348 and 845/6486, produced or
manufactured in the People's Republic
of China, which may be entered into the
United States for consumption, or
withdrawn from warehouse for
consumption, be limited fo certain
designated levels: In the letter published
below, the Chairman of the Committee
for the Implementation of Textile
Agreements directs the Commissioner of

\ -
Customs ta impose levels of restraint for
Categories 331, 339, 340, 347/348 and
645/648, in the twelve-month period
beginning on May 31, 1980 and
extending through May 30, 1981 at the
same levels in effect for those categories
during the twelve-month period which
began on May 31, 1879, :

Paul T. O'Day, %
Chairman, Commillee for the Implementatio
of Textile Agreements.

May 18, 1980.

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury, Weshington,
D.C. 20229.

Dear Mr. Commissioner: Under the terms of
Section 204 of the Agricultural Act of 1956, as
amended and in accordance with the
provisions of Executive Order 11851 of March
3, 1972, as amended by Executive Order
11951 of January 6, 1877, you are directed to
prohibit, effective on May 31, 1980 and for the
twelve-month period extending through May
30, 1981, entry into the United States for
consumption and withdrawal from
warehouse for consumption of cotton and
man-made fiber textile products in Categories
331, 339; 340, 347/348, aand 645/648, produced
or manufactured in the People’s Republic of
China, in excess of the following levels of
restraint:

12-monih tevel of
restraint
2.946,006 dozen

pairs.
535,659 dozen.
354,613 dozen
. 1,088,632 dozen
wmine 334 834 dozen.

Cotton and man-made fiber textile
products in the foregoing categories that have
been exported hefore, as well as on and sfter.
May 31, 1980, shall be subject lo this
directive.

A detailed description of the textile
categaories in termsg of T.S.U.S.A, numbers
was published in the Federal Register on
February 28, 1980 (45 FR 13172), as amended
on April 23, 1980 {45 FR 27463).

In carrying out the above directions, entry
into the United States for consumption shall
be construed to include entry for
consumption into the Commonwealth of
Puerto Rico.

The actions taken with respect to the
Government of the People’s Republic of
China and with respect to imports of cotton
and man-made fiber textile products from
China have been determined by the
Committee for the Implementation of Textilc
Agreements to invalve fdreign affairs
functions of the United Stales. Therefore, the
directions to the Commigsioner of Customs,
which-are necessary for '‘the implementation
of such actions, fall within the foreign affairs
exception to the rulemaking provisions of 5
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U.S.C. 558, This letter will be published in the
Federal Register.
Sincerely,
Paul T. O'Day,
Chairman, Committee for the Implementation
of Textile Agreements.
FR Dog, B0-15783 FHled 5-20-60; 8:45 am|
BILLING CODE 3510-25-M

CONSUMER PRODUCT SAFETY
COMMISSION

Evaluation of Health Risks of
Formaidehyde by Government
Scientists

aGgencY: Consumer Product Safety
Commission.

acmion: Notice of evaluation by
government scientists of the human
health risks of formaldehyde exposure.

suMMARY: The Commission announces
that it has requested a group of
scientists from the federal government
to evaluate the risk to humans of
exposure to formaldehyde. In making
this evaluation, the panel of scientists
will consider information relating to
chronic human experience, animal
carcinogenicity, mutagenicity, and the
effects of formaldehyde on teratology
and reproduction. The panel hopes to
complete its evaluation by the end of
july, 1980. The panel may hold public
meelings at which interested persons
will be allowed to present information.
In addition, interested persons who wish
to submit written information to be
considered by the panel may do so.
DATES AND ADDRESSES: Persons wishing
to submit written information to be
congidered by the panel should do so by
june 20, 1980. The information should be
submitted to the Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C., 20207 and should be
entitled; Evaluation of Health Risks of
Formaldehyde.

FOR FURTHER INFORMATION CONTACT:

Dr. Andrew Ulsamer, Directorate for
Health Sciences, CPSC (301) 492-6957.
SUPPLEMENTARY INFORMATION: The
Commission is concerned about the
potential adverse health effects that

may be asgociated with exposure of
humans to formaldehyde. On October
16, 1979, representatives of the
Formaldehyde Institute, an industry
trade association, informed the
Commission that preliminary test results
from the Chemical Industry Institute for
Toxicology (CIIT), a scientific
organization supported by thirty-six U.S.
chemical corporations, indicated that
formaldehyde had caused nasal cancer
'n some laboratory rats. The test results
reported in January by CIIT showed that
the.inhalation of 15 ppm of

formaldehyde caused the development
of additional squamous cell carcinomas
of the nasal cavity in rats. (A total of 37
rats, males and females, were affected.)

In January 1980 representatives of the
CPSC and other federal agencies visited
CIIT to review this ongoing study. The
findings of carcinogenicity in rats
exposed to 15 ppm of formaldehyde
were confirmed by the six government
pathologists participating in this review.

To help assess the human health
implications of this study and the health
implications of exposure to
formaldehyde, the Commission has
requested a group of scientists from the
federal government to consider this
matter. This request has been made
under the auspices of the National
Toxicology Program. Dr. Griesemer of
the National Cancer Institute will
coordinate the activities of this group of
scientists. The group has been divided
into five sections with membership as
follows:

Formaldehyde Panel

Dr. Richard Criesmer (Chairman), National
Cancer Institute.

Dr. Andrew Ulsamer, (Liaison), Consumer
Product Safety Commissios.

Animal Carcinogenicity

*Dr. Paul Nettescheim, National Inst. of
Environmental Health Sciences.

Dr. Joseph Arcos, Environmental Protection
Agency.
Dr. Umberto Saffiotti, National Cancer
Institute. <
Dr. Elizabeth Weisburger, National Cancer
Institute.

Dr, David Groth, National Inst. for
Ocoupational Safety and Health.

Epidemiology 3

*Dr. Aaron Blair, National Cancer Institute,

Dr. John Gamble, National Inst. for
Occupational Safety and Health,

Dr. William Lloyd, Occupational Safety and
Health Administration.

Dr. Richard Everson, National Inst. of Envir,
Health Sciences.

Dr. Richard Keenlyside, National Inst. for
Occupational Safety & Health,

Mutagenicity

*Dr. Frederick DeSerres, National Inst. of
Envir. Health Sciences.

Reproduction/Teratology

*Dr. James Beall, Department of Energy.

*Dr. Thomas Collins, Food and Drog
Administration,

Risk Assessment

*Dr. David Gaylor, National Center for
Toxicological Research.

The group of scientists will examine
data relevant to the general areas of
carcinogenicity, epidemiology.
mutagenicity, and reproduction/
teratology in assessing the human health

*Individual responsible for section.

implications of exposure to
formaldehyde:

(At the conclusion of this notice the
Commission has provided a list of
published and unpublished studies
relating to the four major reference
categories of data listed above)

As part of the carcinogenicity
evaluation the panel will consider the
effects of irritants on carcinogenicity
and past experience with nasal
carcinogenicity in animals and humans,

In evaluating the CIIT study, the panel
will consider the following questions:

a. Is there evidence indicating that
formaldehyde may be tumorgenic/
carcinogenic at doses other than 15
ppm?

b. Are there confounding factors in the
CIIT study such as the irritating
properties of formaldehyde, viral
infection, special susceptibility of the rat
to irritants, or protocol defects. If so,
what are the relative merits of these
factors?

c. What conclusions can be drawn
from the tumorgenic/carcinogenic
results in the CHT study?

In addition to the above guestions, the
panel will consider the following
questions on potential human
carcinogenicity:

a. What is the applicability of the
conclusions in'response to question (c),
above, to the human situation?

b. If it is determined that the CIIT data
are applicable to humans, then what are
the confounding factors and how do
they impact in the human situation? For
example, what is our experience in
relating animal data fgom other irritant
carcinogens to the human situation?
How do other formaldehyde studies in
animals and epidemiological studies
affect conclusions about the human
carcinogenicity of formaldehyde? Do
short term mutagenicity data support
findings of carcinogenicity?

¢, What conclusions can be reached
concerning the human carcinogenicity of
formaldehyde? Are there conditions to
these conclusions?

d. Are there additional data needed?

e. Are these findings relevant to
exposure from other routes?

f. Is there evidence that formaldehyde
is teratogenic or causes reproductive
effects?

The group of scientists hopes to _
complete its evaluation by the end of
July 1980. Although at the present time
no public meetings have been
scheduled, the panel may hold public
meetings at which interested persons
may present information on the issues
being considered. Any such meetings
will be announced in the Commiission’s
Public Calendar, which'is available from
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the Office of the Secretary of the
Commission.
In order to assist in this investigation

* into the risk to humans from exposure to
formaldehyde, the Commission requests
interested persons to make available
any additional information or data they
may have that is relevant to the issues
being considered by the panel. Any
information should be submitted by June
20, 1980,

(Section 2, 27, Pub. L. 92-573, 86 Stat. 1207,
1228 (15 U.S.C. 2051,2076).)

Dated: May 16, 1980.
Sadye E. Dunn,

Secretary, Consumer Product Safety

Commission.

Carcinogenesis
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Dermatol. 86; 753-756.
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Dermatologica 125: 101-111. Matytskaya,

V. S., 1979. Industrial Hygiene in the

Production and Industrial use of

Plastics. (Industrial hygiene in the

prodn. of phenol-formaldehyde resin

and polmers are summarized and the
main causes of morbidity are given,

Sprav. Gig. TR. (2-E 1ZD.); 336-48.

Natvig, H., Andersen, J., and Wulff
Rasmussen, E. 1971. A contribution to the
toxicological evaluation of
hexamethlenetetramine. Food Cosmet.
Toxicol. 9: 491-500,

Sardinas, A. V., Most, R. S,, Guillietti, M. A.,
and Honchar, P. 1979. Health effects

associated with Urea-formaldehyde foam
insulation in Connecticut. |. Environ.
Health. 41: 270-272.

Schoenberg, J. B. and Mitchell, C, A. (1975).
Airway Disease caused by Phenolic
(phenol-formaldehyde) Resin Exposure.
Arch. Environ. Health 30: 574-577.

Shipkovitz H. D.; Formaldehyde vapor
emissions in the permanent-press fabrics
industry, Report No. TR-52. Cincinnati, US
Dept. of Health, Education, Welfare, Public
Health Service, Consumer Protection and
Environmental Health Service,
Environmental Control Administration,
Sept. 1968.

Shumilina, A. V., 1975. Menstrual and child-
bearing functions of female workers
occupationally exposed to the effects of
formaldehyde. Gig. Tr. Prof. Zabol.; ISS 12,
18-21.

Yefremov, G. G. (1970). The State of the
Upper Respiratory Tract in Formaldehyde
Production Employees. Zh Ushn Nos Gor!
Bolezn 30: 11-15 (Rus).

References on Mutagenicity of

Formaldehyde:

Alderson, T., (1964), The mechanism of
Formaldehyde-Induced Mutagenesis. The
Monochydroxymethylation Reaction of
Formaldehyde with Adenylic Acid as the
Necessary and Sufficient Condition for the
Mediation of the Mutagenic Acitivity of
Formaldehyde. Mutat. Res. 1, 77-85,
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Klevitsova, G. N. (1968). Some Biochemical
Aspects of the Embryotropic Effects of
Benzene and Formaldehyde (Russian Tr.)
Gig. Sanit. 33(7), 96-98.
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Unpublished and Ongoing Studies on
Formaldehyde that CPSC is aware of:
Carcimogenicity
1. Mitchell and Nettesheim. Lifetime exposure

of hamsters to formaldehyde and

benzo(a)pyrine. (Unpublished).

2. Dalbey and Nettesheim. Lifetime exposure
of hamsters to formaldehyde and diethyl
nitrosamine. (Unpublished).

3. CIIT, Triangle Park, N.C. Lifetime expasure
of rats and mice to formaldehyde (ongoing).

4. Rush, G:M. et al. Inhalation studies with
cambined formaldehyde hydrogen chloride
vapors (unpublished). Inhalation studies
with formaldehyde is in progress.

Mutagenicity

1. Dr. Zeiger, NIEHS—Ames test and
malignant cell transformation (ongoing).

2. Dr. Caspary, NCl—Ames test, Unscheduled
DNA synthesis, and malignant cell
transformation (ongoing).

3. CIIT, Triangle Park, N.C.—Ames test,
Unscheduled DNA synthesis, malignant
cell transformation and sister chromosome
exchange (ongoing).

Human Experience

1. Weiss, H., Infant mortality in mobile home
residents vs non-maobile home residents.
(Unpublished).

2. NCl—{(a) Embalmers in New York—
Mortality study (ongoing).

(b) Embalmers in California—Mortality study
(ongoing).

(c) Medical Technologists in California—
Mortality study {ongoing).

3. Matanoski, G.—Mortality study of
pathologists {ongoing).

4. NAS—Cohort study of Veterinarians
(ongoing).

5. EPA-M. Woodbury mobile home study in
Wisconsin—Home formaldehyde vapor
and health effects.

6. ClIT—a) Embalmers in West Virginia—
chronic obstructive respiratory disease
incidence, (Unpublished)

b) Embalmers Ontario, Canada—mortality
study (ongoing).

7. Kessler, L1, Baltimore—High risk
occupational groups {ongoing).

8. Lee, WR., England—Textile workers—
Respiratory and other tumors {ongoing).

9. NIOSH—Workers in paper, pulp, and
plywood industry {ongoing).

10. Thun, M., New Jersey—Morbidity risk
factors and formaldehyde release in UF.
Foam insulated houses (unpublished).

11. Breysse, P.A., University of Washington—
Formaldehyde exposure in mobile homes
(ongoing).

12. William, L.P.—State health, Portland,
Oregon—Survey of mobile home residents
in two different climate regions—coastal
and inland (ongoing).

|FR Doc. 8015616 Filed 5-20-80; 8:45 am|

BILLING CODE 6355-01-M

DEFENSE COMMUNICATIONS
AGENCY

Scientific Advisory Group; Closed
Meeting

The DCA Scientific Advisory Group
will hold closed meetings on 19 and 20
June 1980. The 19 and 20 June meetings
will be at the Defense Communications
Agency, Director's Management
Information Center at Headquarters,
Defense Communications Agency, 8th
Street and South Courthouse Road,
Arlington, Virginia,

The subject of the meetings will be
Post-Attack Command, Control &
Communications.

Any person desiring information
about the Advisory Group may
telephone (Area Code 202-6892-1765) or
write Chief Scientist—Associate
Director, Technology, Headquarters,
Defense Communication Agency, 8th
Street.and South Courthouse Road,
Arlington, Virginia 22204.

These meetings are closed because
the material to be discussed is classified
requiring protection in the interest of
National Defense.

Sheridan L. Risley,

Committee Management Officer.
[FR Doc. 80-15562 Filéd 5-20-80; 8:45.am)
BILLING CODE 3610-05-M
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DEPARTMENT OF DEFENSE
Department of the Air Force

USAF Scientific Advisory Board,
Meeting

Mzay 12, 1980.

The USAF Scientific Advisory Board
Aeronautics Panel Task on
Aeropropulsion System Test Facility
will meet on June 11, 1980 at the Arnold
Engineering Development Center,
Tullahoma, TN. The purpose of the
meeting is to review the Aeropropulsion
System Test Facility program. The Panel
will meet from 8:30 a.m. to 5:00 p.m.

This meeting will be open to the
public. For further information contact
the Scientific Advisory Board

. Secretariat at (202) 697-8845.
Carol M. Rose,
Air Force Federal Register, Liaison Officer.
[FR Doc. 80-15528 Filed 5-20-80; 8:45 am|
BILLING CODE 3910-01-M

USAF Scientific Advisory Board;
Meeting

May 12, 1980,

The USAF Scientific Advisory Board
Logistics Cross-Matrix Panel will meet
on June 24 & 25, 1980 at HQ Air Force
Logistics Command, Wright-Patterson
Air Force Base, Ohio. The purpose of the
meeting is to plan the Cross-Matrix
Panel's activities for the next eighteen
months. The Panel will meet from 8:30
a.m. to 5:00 p.m. each day.

This meeting concerns matters listed
in Section 552b(c) of Title 5, United
States Code, specifically subparagraph
{1) thereof, and accordingly, will be
closed to the public.

For further information contact the
Scientific Advisory Board Secretariat at
(202) 697-8845.

Carol M. Rose,

Alr Force Federal Register, Liaison Officer.
[FR Doc. 80-15529 Filed 5-20-80: 8:45 am)

BILLING CODE 3910-01-M

and effective research and development
programs in the area of electron devices.
The Working Group B meeting will be
limited to review of research and
development programs which the
military propose to initiate with
industry, universities or in their
laboratories. The low power device area
includes such programs as integrated
circuits, charge coupled devices and
memories. The review will include
classified program details throughout.
In accordance with 5 U.S.C. App. |,
10(d) (1976), it has been determined that
this Advisory Group meeting concerns
matters listed in 5 U.S.C. 552b(c)(1)
(1976), and that accordingly, this
meeting will be closed to the public.
M. S. Healy,
OSD, Washington Headquarters Services,
Department of Defense.
May 16, 1980.
[FR Doc. 80-15591 Filed 5-20-80; 8:45 am}
BILLING CODE 3810-70-M

Office of the Secretary

DOD Advisory Group on Electron
Devices; Advisory Committee Meeting

Working Group B (Mainly Low Power
Devices) of the DoD Advisory Group on
Electron Devices (AGED) will meet in
closed session 26 June 1980, at 201
Varick Street, 9th Floor, New York, New
York 10014.

The mission of the Advisory Group is
to provide the Under Secretary of
Defense for Research and Engineering,
the Director, Defense Advanced
Research Projects Agency and the
Military Departments with technical
advice on the conduct of economical

DOD Advisory Group on Electron
Devices; Advisory Committee Meeting

Working Group C (Mainly Imaging
and Display) of the DoD Advisory
Group on Electron Devices (AGED) will
meet in closed session on 26 June 1980,
at the Westinghouse Corporation,
Westinghouse Circle, Horseheads, New
York 14845.

The mission of the Advisory Group is
to provide the Under Secretary of
Defense for Research and Engineering,
the Director, Defense Advanced
Research Projects Agency and the
Military Departments with technical
advice on the conduct of economical
and effective research and development
programs in the area of electron devices.

The Working Group C meeting will be
limited to review of research and
development programs which the
Military Departments propose to initiate
with industry, universities or in their
laboratories. This special device area
includes such programs as infrared and
night vision sensors. The review will
include classified program details
throughout.

In accordance with 5 U.S.C. App. L,
10(d) (1976), it has been determined that
this Advisory Group meeting concerns
matters listed in 5 U.S.C. 552b(c)(1)
(1976), and that accordingly, this
meeting will be closed to the public.

M. 8. Healy,

OSD, Washington Headguarters Services,
Department of Defense.

May 16, 1980.

. |FR Doc. 80-15590 Filed 5-20-80;: B:45 am)|

BILLING CODE 3810-70-M

Privacy Act of 1974; Systems of
Records: Deletions and Amendments

AGENCY: Office of the Secretary of
Defense (SD).

ACTION: Notification of deletions and
amendments to systems of records.

summARY: The Office of the Secretary of
Defense proposed to delete three and
amend three systems of records subject
to the Privacy Act of 1974. The deleted
systems and reasons for their deletions
are specifically set forth below under
“Deletions.”" The three systems being
amended are set forth below under
"Amendments."

DATES: These systems shall be deleted
and amended as proposed without
further notice on June 20, 1980 unless
comments are received on or before
June 20, 1980, which would result in a
contrary determinations and require
republication for further comments.

ADDRESS: Privacy Act Officer, Office of
the Secretary of Defense, Room 5C315,
Pentagon, Washington, D.C. 20301.

FbR FURTHER INFORMATION CONTACT:
Mr. James S. Nash, telephone: 202-695-
0970.

SUPPLEMENTARY INFORMATION: The
Office of the Secretary of Defense (OSD)
systems of records notices as prescribed
by the Privacy Act have been published
in the Federal Register as follows:

FR Doc. 79-370542 (44 FR 74088) December
17, 1979.

FR Doc. 80-7517 (45 FR 15604) March 11,
1980.

FR Doc. 80-8135 (45 FR 17056) March 17,
1980.

FR Doc. 80-13709 (45 FR 29390) May 2, 1980.

FR Doc. 80-13707 (45 FR 29590) May 5, 1960.

The proposed deletions and
amendments are not within the purview
of the provisions of the Office of
Management and Budget (OMB) Circular
A-108, Transmittal Memoranda No. 1
and No. 3, dated September 30, 1975,
and May 17, 1976, respectively, which
provide supplemental guidance to
Federal agencies regarding the
preparation and submission of reports of
their intention to establish or alter
systems of personal records as required
by the Privacy Act. This OMB guidance
was set forth in the Federal Register (40
FR 45877) on October 3, 1975.

May 16, 1980.
M, S. Healy,

OSD Federal Register Liaison Officer,
Washington Headquarters Services,
Department of Defense.
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Deletions
DCOMP SP02

SYSTEM NAME:

Industrial Personnel Security
Clearance Case Files (44 FR 74098,
December 17, 1979).

REASON:

This system has been redesignated as
DGC 04, appearing with minor revisions
in the amendments section of this
document.

DCOMP SP03

SYSTEM NAME:

Administrative Files on Active
Psychiatric Consultants to DoD (44 FR
74099, December 17, 1979).

REASON:

This system has been redesignated as
DGC 05, appearing with minor revisions
in the amendments section of this
document,

DCOMP SP04

SYSTEM NAME:

Motiens for Discovery of Electronic
Surveillance Files (44 FR 74100,
December 17, 1979).

REASON:

This system has been redesignated as
DUSDPR 01, appearing with minor
revisions in the amendments section of
this document.

Amendments

Following the identification code of
the OSD record system and the specific
changes made therein, the complete
revised record system, as amended, are
published in their entirety. Citations are
in the December 17, 1979, issue of the
Federal Register for all of the OSD
systems of records.

DGC 04

SYSTEM NAME:

Industrial Personnel Security
Clearance Case Files (44 FR 74098,
December 17, 1979).

CHANGES:

SYSTEM LOCATION:

Delete the entire entry, and insert:
“Primary System and Decentralized
Segments—Active case files, Directorate
for Industrial Security Clearance Review
(DISCR), Office of the Assistant General
Counsel for Fiscal Matters, OAGC(FM),
Office of the General Counsel (OGC),

Department of Defense of Defense
gDoD). Pentagon, Washington, D.C.
0301.

Inactive case files, 11.S. Army
Investigative Records Repasitory, Fort
Meade, Maryland 20755.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete the entry under the above
heading, and insert:

“Government contractor employees
whose industrial security clearance
cases were referred to the OAGC(FM),
DISCR, for adjudication under Executive
Order 10865, as amended by Executive
Order 10909, as implemented by DoD
Directive 5220.8; these cases pertain
only to the individuals who cannot be
granted clearance by the Defense
Industrial Security Clearance Office
(DISCO), Defense Logistics Agency
(DLA), Columbus, Ohie." -

CATEGORIES OF RECORDS IN THE SYSTEM:

In the second paragraph under this
heading, change the comma in the third
line to a period. Also, in the fifth line,
change the word “documentation” te
"documents”.

In the third paragraph, delete the
words within the parenthesis.

In the forth paragraph, third line,
beginning with the word “anticipation”,
delete the rest of the paragraph, and
insert: “order to furnish an index and
register of administrative
determinations under the Freedom of
Information Act (FOIA), Pub. L. 83-502,
Section 552.a(2)(C) of Title 5, United
States Code."

Delete the fifth paragraph, and insert:

“Additionally, correspondence files
include copies of Screening Board
determinations and Appeal Board
determinations from July 1967 to date in
order to furnish an index and register of
administrative determinations under the
Freedom of Information Act (FOIA),
Pub. L. 93-502, Section 552.a(2)(C) of
Title 5, United States Code.

All final decisions in cases arising
under DoD Directive 5220.6, since 1967,
are published and indexed for public
perusal. Names of applicants, witnesses,
sources of information, etc., and
identifying information, relative to those
persons are deleted from these records
to protect the privacy of persons
involved."”

In the seventh paragraph, beginning
with the word “Counsels’ ", delete the
rest of the paragraph, and insert:
“Counsel's Office and Screening Board,
DISCR."”

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Delete “December 7, 1966.” in the

third line and insert: “January 17, 1961,
and DoD Directive 5220.8, ‘Industrial
Personnel Security Clearance Program'
dated December 20, 1976."

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

Delete the entire entry under the
above heading and insert:

“The purpose and use of this record
system is to determine whether'it is
clearly consistent with the national
interest to grant or continue an
individual's access to classified
information.

Internal users, uses and purposes:

DISCO, DLA, initiates investigation at
request of employer and may grant but
not deny clearance.

OAGC[FM), DISCR, determines
individual's eligibility for security
clearance and notifies the individual,
and DISCO, DLA, of final decision.

U.S. Army, JAG, US. Army Claims
Services, Ft. Meade, Maryland 20755 in
cases where claims for reimbursement
are requested by an applicant.

External users, uses, and purposes:

Department of Justice in cases where
individual seeks Federal court review of
adverse administration determinations
under the Industrial Security Clearance
Program."

SAFEGUARDS:

Delete the second sentence under this
entry.

RETENTION AND DISPOSAL:

Delete the first two paragraphs under
this heading, and insert:

“Destroyed 25 years after file is no
longer active.

Primary alphabetical card index files
are retained permanently in Central
Office, DISCR. Alphabetical Index
Cards for case control purposes in sub-
offices, i.e., Screening Board,
Department Counsel's Office and
Appeal Board are retained during active
processing of cases and then
destroyed.”

In the third paragraph, insert the word
“are"” between the words “Files” and
“destroyed.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete the entry under the above
heading, and insert:

“The Assistant General Counsel for
Fiscal Matters, AGC (FM), Directorate
for Industrial Security Clearance Review
(DISCR), Pentagon, Washington, D.C.
20301.”
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NOTIFICATION PROCEDURE:

Delete the entry under the above
heading, and insert:

“Information may be obtained from:
OAGC(FM), DISCR, Room 3D282,
Pentagon, Washington, D.C. 20301.
Telephone: 202-697-8350."

RECORD ACCESS PROCEDURE:

In the first paragraph, line one, delete
“ODASD(SP)," and insert:
“"OAGC(FM),".

In the second paragraph, second line,
insert “(SSN)" after the words “Social
Security Number".

Delete the remainder of the entry
under the above heading, and insert:

“The records requested and available,
subject to statutory exemptions, may be
made available to the record subject for
review at the following locations:

Directorate for Industrial Security
Clearance Review (DISCR), Office of
the General Counsel, DoD, Room
3D282, Pentagon, Washington, D.C.
20301.

Administrative Director, Eastern
Hearing Office DISCR, Office of the
General Counsel, DoD, 26 Federal
Plaza, Room 36-112, New York, New
York 10007.

Administrative Director, Western
Hearing Office DISCR, Office of the
General Counsel, DoD, 9920 S.
LaCienega Blvd., Suite 1026,
Inglewood, California 90301.

Fees for copies must be borne by the
record subject or his authorized
representative requesting the review of
the records."

CONTESTING RECORD PROCEDURES:

Delete the third line, and insert: “are
contained in 32 CFR 286b and OSD
Administrative instruction No. 81."

RECORD SOURCE CATEGORIES:

Delete entry under the above heading,
and insert:

“Defense Investigative Service (DIS);
Office of the Secretary of Defense
(OSD); Defense Industrial Security
Clearance Office (DISCO), Defense
Logistics Agency (DLA); U.S. Army
Investigative Records Repository; record
subjects; attorneys or representatives.”

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:

Delete the entry under the above
heading and entry, and insert:

“Parts of this record system may be
exempt under 5 U.S.C, 552a(k)(5)."

DGC 05

SYSTEM NAME:

Administrative Files on Active
Psychiatric Consultants to Department

of Defense (DoD). (44 FR 74099,
December 17, 1979)

CHANGES:

SYSTEM LOCATION:

Delete the second and third lines
under the above heading, and insert:
“Office of the Assistant General
Counsel for Fiscal Matters, OAGC(FM),
Office of the General Counsel, DoD."

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

In the forth line, add the work “the”
between the words “in”* and
“performance”.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Delete the entry under the above
heading, and insert:

“DoD Directive 5220.8, ‘Industrial
Personnel Security Clearance Program,’
December 20, 1076; Executive Order
10865, February 20, 1960, as amended by
Executive Order 10909, January 17,
1961."

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSE OF SUCH USES:

Delete the first word of the first
paragraph under the above heading, and
insert the following words: “The purpose
of this system".

Delete the second paragraph under
the above heading, and insert the
following:

“Internal users, uses, and purposes:

Psychiatric consultants having active
professional service agreements with
and having been granted security
clearance by the Department of Defense
(DoD) are used by DISCR, OAGC(FM),
and Defense Industrial Security
Clearance Office (DISCO), Defense
Logistics Agency (DLA), in processing
requests for industrial personnel
security clearance of individuals.
External users, uses, and purposes:

See Office of the Secretary of Defense
(OSD) Blanket Routine Uses at the head
of this Component's published system
notices.”

SAFEGUARDS:

Delete the second sentence under the
above heading.

RETENTION AND DISPOSAL:

Delete the entire entry under